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Current Status: Active “ re a ee ae PolicyStat ID: 2846353 / 


Effective: 02/2016 
Approved: 09/2016 


SCENSION@™ 


Department: Human Resources 
References: 
Applicability: Ascension 


__ Equal Employment Opportunity (EEO) 


PURPOSE: 


Ascension provides Equal Employment Opportunities (EEO) to all associates and applicants for employment 
without regard to race, color, religion, sex/gender, sexual orientation, gender identity, pregnancy, childbirth, 
and related medical conditions, lactation, breastfeeding, national origin, age, disability, genetic information, 
veteran status, marital status, all as defined by applicable law, and any other legally protected status or 
characteristic in accordance with applicable federal, state and local laws. 


POLICY STATEMENT: 


Each facility in Ascension complies with applicable federal, state and local laws governing non-discrimination 
in employment. This policy applies to all terms and conditions of employment, including, but not limited to, 
hiring, placement, promotion, termination, layoff, recall, transfer, leaves of absence, compensation, benefits 
and employer-sponsored training. All employment and promotion decisions will be based only on valid job 
requirements and will be made in accordance with principles of equal employment opportunity. 


Ascension is firmly committed maintaining a culture that will attract, hire, transfer and retain highly skilled and 
talented individuals from all types of communities. Diversity is central to our Catholic identity and our Core 
Values. 


Reasonable accommodation of religious practices and disabilities will be granted if such accommodation can 
be achieved without undue hardship and as required by law. 


DEFINITIONS: 


To view the definitions for key terms used in this procedure, please refer to the Glossary of Key Terms 
document. 


PROCEDURE/GUIDELINES: 


A. Equal Access to Jobs 
In partnership with the Talent Acquisition CoE, Ascension will promote diversity and develop recruitment 
techniques and guidelines appropriate for Ascension. 


B. Equal Opportunity for Job Success 
Ascension will take steps to ensure that all personnel actions such as work assignments, performance 
measurements, pay, employer-sponsored training programs, discipline, and any other term, condition, or 


Equal Employment Opportunity (EEO). Retrieved 08/02/2017. [IAEA Page | of 3 


Copyright © 2017 Ascension 
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privilege of employment are administered without regard to race, color religion, sex/gender, sexual 
orientation, gender identity, pregnancy, childbirth and related medical conditions, lactation, breastfeeding, 
national origin, age, disability, genetic information, veteran status, marital status, all as defined by 
applicable law, and any other legally protected status or characteristic. 

Ascension and the Ministries will continuously monitor all personnel actions to ensure compliance with 
this EEO Policy. 


C. Complaint & Investigation Procedure 
If an associate has questions about this policy or believes that this policy has or is being violated, the 
associate must immediately notify his/her manager, the local HR Partner, the Corporate Responsibility 
Officer, or the Ascension Values Line. If associates are not comfortable discussing their concerns with 
their manager or HR Partner, the matter will be investigated by the appropriate parties at the Ministry and 
corrective action will be taken as deemed appropriate by the Ministry. 
Associates are expected to cooperate during an investigation. Information provided by an associate will 
be treated as confidential to the extent practical in order to conduct an adequate investigation and 
respond appropriately. 


D. Retaliation 
Ascension prohibits any form of retaliation against associates for bringing good faith complaints or 
providing information about discrimination. Associates and applicants also shall not be subjected to 
harassment, intimidation, threats, coercion or discrimination because they have: (1) filed a complaint; (2) 
assisted or participated in an investigation, compliance review hearing or any other activity related to the 
administration of any federal, state or local law requiring equal employment opportunity; (3) opposed any 
act or practice made unlawful by any federal, state or local law requiring equal employment opportunity; 
or (4) exercised any other right protected by federal, state or local law requiring equal employment 
opportunity. Bae 


E. Communication 
This policy is continuously disseminated and communicated throughout Ascension, especially to all levels 
of management and those individuals engaged in recruiting, employment and training activities. Overall 
monitoring responsibility for equal employment opportunities and overall administration of this EEO policy 
has been assigned to an EEO coordinator. Each manager is responsible for carrying oul the objectives of 
the equal employment policy as an integral part of his or her duties and will be evaluated on performance 
in this area along with other responsibilities. Constant monitoring of the progress is required and every 
good faith effort shall be made to meet the legal and moral responsibilities of Ascension in equal 
employment. 


This Equal Employment Opportunity Policy is fully endorsed by the CEO of Ascension. 


REFERENCES: 


N/A 


KEY WORDS: 


N/A 


RELATED DOCUMENTS: 


1 © EEO Policy Statement (attached) 


| 
} 
i 
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Honor Code 


Ascension Genesys Hospital 
Internal Medicine Residency Program 


The Honor Code of the Internal Medicine Residency Program is designed to promote individual 
responsibility, integrity, and professionalism and to promote an atmosphere conducive to proper 
maturation and development of the internist. Professionalism and Integrity are among the 
general competencies in Internal Medicine. The Honor Code applies to all clinical, academic 
and professional activities that the Internal Medicine Resident engages in. The integrity and 
validity of the Honor Code cannot be maintained without the support and cooperation of each 
individual Internal Medicine Resident. Each Internal Medicine Resident signs the attestation 
below acknowledging their responsibility to the Honor Code. 


By my signature, | pledge on my honor to uphold the principles described in the Internal 
Medicine Residency Honor Code and to conduct myself in a manner consistent with the values 
of the Ascension Genesys Regional Medical Center. | affirm that | will abide by the Honor Code 
in all of my professional duties and will report all suspected violations of the Honor Code to the 
Department Chair, the Program Director or DIO. 


The Honor Code of the Internal Medicine Residency contains the following elements: 


Commitment to the truth 


Commitment to and respect for the rules, regulations, policies and procedures of the 
Ascension Genesys Hospital and the Internal Medicine Training Program. 


Commitment to the respectful interaction between the Residents and patients, other 
residents and fellows, faculty and other members of the Genesys Community. 


Commitment to providing compassionate, evidence based medical care. 
Commitment to integrity. 

Commitment to scholarship and academic curiosity. 

Commitment to maintain the good reputation of the Department and the Program. 


Commitment to constructive, productive feedback regarding the Department, Faculty 
and the Program. 


Ne ee el eae | 


Li ee ee eee ce ec ee eo 
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Department of Medicine Code of Conduct 


1. Foster open communication, constructive conversation, and active listening among colleagues by 
building trust. 


3. Reach out to any colleagues that appear to be struggling and offer support and help in finding 
resources. 


7. Clarify procedures, expectations, and policy-making at the Division/Department level to strictly adhere 
to credentialing compliance. 


8. Accept full responsibility for your professional performance. Provide only expert testimony, written 
work, and oral presentations that you would be willing to have peer reviewed. 


9. Report unsafe or hazardous workplace conditions in a timely manner to facilitate effective resolutions. 


10. Promote a patient-centered environment by prioritizing and completing all clinical duties, tasks, and 
responsibilities accurately and within a timely manner. 


Ko) 
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RESIDENT TRAINING AGREEMENT 
ASCENSION GENESYS HOSPITAL 


THIS RESIDENT TRAINING AGREEMENT (the “Agreement”) is effective June 17, 
2020 (the “Effective Date”), by and between ASCENSION GENESYS HOSPITAL, a Michigan 
non-profit corporation (“Hospital”), and Ahmed Elzein, , (“Resident”). 


WITNESSED 


WHEREAS, Hospital is a Michigan nonprofit corporation whose charitable mission 
includes, among other things, (i) providing high quality, cost efficient and effective care to 
patients, and (ii) promoting the training of future physicians who, following such training, will be 
available to furnish medical services in the community served by Hospital and other communities 
in need of such services; and 


WHEREAS, in connection with the foregoing, Hospital conducts certain advanced 
graduate medical, surgical, psychology and podiatric teaching programs; and 


WHEREAS, the activities of Resident in the Program are contemplated by the American 
Osteopathic Association Council on Postdoctoral Training (“‘AOACOPT”), the Accreditation 
Council for Graduate Medical Education (“ACGME”), the American Psychological Association 
(“APA”) and/or the Council on Podiatric Medical Education (““CPME”), as applicable, each of 
which offer accreditation for medical education programs, such as the Program sponsored by 
Hospital. 


NOW THEREFORE, in consideration of the above and their mutual promises and 
covenants contained herein, Hospital and Resident incorporate the foregoing recitals and agree as 
follows: 


I. CONDITIONS PRECEDENT, APPOINTMENT AND TERM 


A. Conditions Precedent. Although this agreement may be executed by the parties 
prior to the start of the contract year, it is expressly understood and agreed that this Agreement 
will be void unless: 

(i) Resident has successfully completed graduate medical education/training, 
as evidenced by a signed diploma, completed all immigration requirements, as applicable, 
and has obtained and maintained a State of Michigan physician’s limited educational 
license or other applicable license prior to the start of each contract year. 
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(i) If other than a first year resident physician, Resident has satisfactorily 
completed his/her prior graduate medical education/training, in the sole discretion of the 
Program Director or his/her representative/designee. 


(iii) | Resident Physician successfully passes routine background check, drug 
screen, and physical examination. 


B. Appointment. 


Notwithstanding the foregoing, in the event 
esident fails to satisfy the conditions set forth in Sections III.B (i) and III.B (ii) of this Agreement 
within fifteen (15) days of the Effective Date (unless such period is extended by Hospital), Hospital 
will have the right to consider this Agreement to be null and void and will be released from any 
and all obligations under this Agreement. 


Gc, Renewal of Appointment. 


For each Renewal 
erm, Hospital will provide Resident with a replacement Exhibit A, which will become a part of 
this Agreement. 


D. Non-Renewal by Hospital. In the event Hospital elects not to renew this 
Agreement at the end of the Initial Term or any Renewal Term (except by reason of Resident’s 
completion of the training Program), Hospital will furnish Resident with written notice of this 
decision at least one hundred twenty (120) days prior to the expiration of this Agreement; provided, 
however, that, if the primary reason(s) for non-renewal occurs within such notice period, Hospital 
will provide Resident with as much notice of Hospital’s intent not to renew as the circumstances 
reasonably allow. In any event, Resident will be entitled, upon written request, to a statement of | 
the reasons for Hospital’s decision not to renew this Agreement. Resident will also be entitled to | 
initiate the Specific Grievance Procedure set forth on Exhibit B, attached hereto and incorporated | 


herein by reference. By executing this Agreement, Resident hereby expressly waives any right to 
en TET ene ET F his/k i it nes cree - rues % See 
program requirements. 


E. Non-Renewal by Resident. In the event Resident elects not to renew this 
Agreement at the end of the Initial Term or any Renewal Term, Resident will furnish Hospital with 
written notice of this decision at least sixty (60) days prior to the expiration of the then-current 
term. 
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F, Termination. This Agreement may be terminated 


(i) By mutual written agreement of the parties in the format attached as 
Exhibit C, which is incorporated by reference. In the event of mutual 
termination, Hospital will supply evidence of Resident’s successfully 
completed rotations, if any, to be applied toward satisfying graduate 
medical education requirements. 


(ii) By either party, at the expiration of thirty (30) days in the event ofa material 
breach of this Agreement, when the non-breaching party has provided the breaching 
party thirty (30) days prior written notice of the non-breaching party’s intent to 
terminate the Agreement if the breach is not cured and the breaching party has failed 
to cure such breach. 


(iii) | By Hospital on or upon the occurrence of any of the following: 


(a) the date upon which it has been determined by the Hospital that 
Resident, either by action or inaction, has committed or allowed to 
occur any action or course of action, which Hospital reasonably 
believes involved moral turpitude or is contrary to the interests of 
patient care or the general welfare of the Hospital; 


(b) the effective date upon which the Program ceases to be approved 
by the applicable accrediting body or agency (upon the loss of 
approval, Hospital will terminate the Program, at which time the 
Resident will be notified and granted credit for that portion of the 
Program completed and released thereon; the Resident will not be 
prohibited from immediately entering another graduate medical 
surgical or podiatric education program); 


(c) upon the revocation, suspension, denial or other disciplinary action 
by any federal or state regulatory agency regarding Resident’s 
license to practice medicine or podiatry; 


(d) failure of Resident to pass any drug screen required by Hospital; 


(e) upon the death of Resident, or if Resident is incapacitated and 
unable to perform his or her resident duties due to illness or injury, 
immediately upon furnishing written notice to Resident upon the 
exhaustion of all leave to which Resident is entitled during such 
incapacity, pursuant to Hospital’s then-applicable policies, unless 
otherwise precluded by law; 


(f) the effective date of closure of any residency in which Resident was 
enrolled (see, Section K, Program Closure/Reduction); 
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(g) upon the failure of Resident to maintain current, valid and 
unrestricted authorization to work in the U.S. at all times during the 
term of this Agreement and/or failure to satisfactorily fulfill Part 
III, Resident’s Obligations under the terms of this Agreement; 


(h) upon failure of Resident to maintain lawful nonimmigrant, 
immigrant or other valid U.S. status at all times during the term of 
this Agreement; 


(i) personal conduct of Resident which, in Hospital's sole discretion, 
is seriously and clearly prejudicial to the best interest of the 
Hospital; 


(ji) misrepresentation or provision of false or inaccurate information as 
it relates to Hospital operations, investigations, and/or patient care; 


(k) violation of a Hospital or Program policy/procedure, which 
constitutes grounds for termination under such policy/procedure. 


(iv) Obligations Upon Termination. Upon termination of this Agreement, Resident 
shall be entitled to receive compensation for services rendered prior to termination. 
Resident agrees to cooperate with Hospital in completion of all medical records or 
other documents or reports related to services rendered prior to termination and 
cooperate with Hospital with respect to any action filed on behalf of or against 
Hospital or Resident and otherwise fulfill all responsibilities under this Agreement 
for services rendered prior to termination. Prior to or upon the effective date of 
termination of this Agreement, Resident will settle all professional and financial 
obligations owed to Hospital, and return to Hospital all Hospital property including, 
but not limited to, keys, identification and/or parking cards, books, pagers, medical 
records, and equipment assigned to Resident. Resident consents to the deduction 
from his/her final stipend payment any and all then-outstanding financial 
obligations of Resident owed to Hospital. 


By signature below, Resident Physician hereby authorizes Hospital to deduct from 
his/her final stipend payment any and all then-outstanding financial obligations of 
Resident to Hospital. 


Name Ahmed Elzein, 
G. Suspension. Notwithstanding any other provision of this Agreement to the 
contrary, the Program Director reserves the right to suspend Resident Physician summarily if it is 
determined, in the sole discretion of Hospital or Program Director, that suspension is or may be 


necessary in order to avoid an adverse effect on patient care or on the Hospital and/or its 
employees/patients. 
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H. Probation and Remediation. If Resident fails to satisfactorily meet the 
educational and/or clinical requirements of the Program at any time during any term of this 
Agreement, and if such failure does not constitute grounds for termination of this Agreement by 
Hospital pursuant to Section E above, the Program Director will provide Resident with no less 
than thirty (30) days' notice that Resident is being placed on academic probation and the terms 
therefore. Placement on a probationary and/or remediation program is not a form of discipline and 
thus, the action is not subject to review pursuant to the Specific Grievance Procedure, Thereafter, 
if, in the opinion of the Program Director, the identified deficiencies are not corrected within a 
reasonable period of time, the Hospital may terminate this Agreement. Any Program time missed, 
whether due to Resident being placed on probation/remediation, or any disciplinary action taken 
against Resident by the Hospital, must be made up by Resident prior to completion of the Program 
and the issuance of a certificate. In the event Resident has been suspended, Resident will be 
required to complete the current training period, which will include an extension of this period 
coincident with the duration of the suspension. Failure to complete the training period as extended 
will result in Resident being ineligible to advance to the next academic level/year or receive a 
certificate. 


I. Notification of Breach or Termination. The parties hereto agree that in the event 
of a breach or termination of this Agreement, the parties will provide all required notices and/or 
documentation of such breach or termination to the applicable Program accrediting body or 
agency. 


J Duties Upon Termination of Agreement. Termination of this Agreement will not 
release or discharge either party from any obligation, debt or liability which has been previously 
accepted and remains to be performed on or after the date of termination. 


K. Program Closure/Reduction. The Hospital reserves the sole right to close or 
reduce the size of one or more residency programs. Hospital will notify its intention of this 
program change, including its timing, as soon as possible to the GMEC, the DIO and the affected 
residents. Continuances will be decided solely on an individual basis and at the discretion of 
Hospital. In the event Resident is not granted a continuance in the Program, Hospital will assist 
Resident in enrolling in a similar accredited program in which the Resident can continue his or her 
clinical education and training. 


I. HOSPITAL’S OBLIGATIONS 


A. Training. Hospital will provide Resident education and training in the clinical 
Program identified on Exhibit A. Hospital will ensure that, at all times, the Program meets the 
accreditation standards established by either the AOACOPT, the ACGME, the APA and/or the 
CPME, and any requirements for residency training specified by the board(s) of appropriate 
professional medical societies. Hospital will also ensure that Resident is provided an educational 
environment conducive to his/her clinical training, which will include access to on-call rooms; 
laundry services for only Hospital issued scrubs, adequate patient support services (e.g., 
intravenous, phlebotomy, and laboratory services); laboratory, pathology, and radiological 
information systems; and Hospital’s medical records system. 
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B. Duties of the Resident Defined. The specific duties and responsibilities of the 
Resident as they relate to participation in the Program will be defined and made available by the 
Hospital to the Resident through the Program Director, in accordance with the aforementioned 
applicable accreditation standards. 


Cc. Policies and Procedures. Hospital, through or in collaboration with the Program 
Director, will be responsible for developing, maintaining and clearly delineating written policies 
and procedures for evaluating the performance of all residents appointed to the Program. Such 
policies and procedures will address (i) limits on the number of hours that can be worked in a 
clinical setting during a defined period; (ii) “moonlighting”; (iii) conditions for reappointment and 
promotion; (iv) grievance and due process procedures; (v) professional liability insurance, 
including coverage for claims filed after Program completion; (vi) leaves of absence; (vii) the 
effect of a leave on satisfying criteria for Program completion; (viii) other professional activities 
outside the Program; (ix) counseling, medical, and psychological support services; (x) physician 
impairment and substance abuse; (xi) sexual harassment; (xii) closure of training programs or 
reduction in approved resident positions, and (xiii) the process for monitoring resident’s 
compliance with the foregoing policies and procedures. Hospital will furnish Resident with a copy 
of Hospital’s Medical Education Policies and Procedures Manual (the “Manual”) and those 
policies specific to the Program. 


D. Orientation. Hospital will provide Resident approximately two weeks of 
orientation, and Resident will be required to complete such orientation prior to the commencement 
of the Initial Term, unless an exception is approved in writing by the Program Director. Hospital 
will provide Resident an orientation stipend for each week of completed orientation on a prorated 
basis. The orientation stipend is paid to Resident in addition to the annual stipend (both stipends 
are set forth on Exhibit A attached hereto) and will be paid to Resident with Hospital’s first pay 
period following the completion of orientation. In addition to the stipend, Resident will receive 
benefits during the orientation period, in accordance with Section I].F below and Exhibit D 
attached hereto. 


E, Compensation. During the Initial Term of this Agreement, Resident will be paid 
a stipend in the amount set forth on Exhibit A. Resident will be paid on a bi-weekly basis, in 
accordance with Hospital’s payroll policies. The stipend for a Renewal Term, if any, will be 
communicated to the Resident by the Hospital prior to the Renewal Term and specified in a 
replacement Exhibit A, signed by the parties and the Program Director. No compensation of any 
kind or nature will be paid to, or accepted by, Resident from patients or third parties for any 
services rendered pursuant to this Agreement. 


F, Benefits. Hospital will provide Resident those benefits listed on Exhibit _D, 
attached hereto. Except as otherwise indicated on Exhibit D, or as provided by applicable Hospital 
policies, such benefits will only be provided for so long as Resident is a participant in good 
standing in the Program. Hospital reserves the right to revise or modify the composition, type 
and/or levels, or terminate the benefits set forth in Exhibit D at any time during the period of this 
Agreement. Any such revision or modification will become effective upon written notice to 
Resident. 
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G. Absences. 


Absences beyond those days allotted for sickness, vacation and holidays, approved or not, 
regardless of purpose, may result in probation/remediation and/or disciplinary action, up to and 
including discharge, unless otherwise precluded by applicable law. Residents who are absent 
because of a qualifying disability may request reasonable accommodation pursuant to the then- 
applicable Hospital policy guidelines. 

b 


i, Certificate. Upon Resident’s satisfactory completion of the Program, Hospital will 
present, or cause to be presented, to Resident a Certificate of Residency, formally acknowledging 
and verifying Resident’s completion of the Program. Any Program time Resident misses due 
to (i) probation/remediation or disciplinary action, or (ii) leave taken beyond the time 
allotted for sickness, vacation and holidays, approved or not, regardless of purpose, must be 
made up prior to completion of the Program and the issuance of a certificate. 


Il. RESIDENT’S OBLIGATIONS 


A. Standards for Services. Resident agrees to perform duties assigned to him/her by 
the Hospital through the Director of Medical Education and/or the Program Director. Resident 
will conduct himself/herself in a professional manner, which at all times will meet/comply with 
the following: 


(i) The applicable accrediting organization(s) for Resident’s Program 
(identified on Exhibit A); 


(ii) | The Hospital’s Bylaws; 
(iii) | The standards, policies and procedures adopted by the Hospital as they 
specifically apply to the residency Programs, including, but not limited to, 


the policies identified in the Manual and/or the PolicySTAT database; 


(iv) |The Bylaws and Rules and Regulations of the Hospital’s Medical Staff as 
they apply to Residents; 


(v) All applicable policies and practices of Hospital which apply to conduct or 
the performance of services on any premises owned or controlled by 
Hospital; 

(vi) |The Hospital’s Mission, Vision and Values; and 

(vii) All applicable federal, state, and local laws, rules, regulations and standards, 
including without limitation, infection control policies of the Federal 
Occupational Safety and Health Administration, and administrative rules of 
the Michigan Department of Community Health. 


A failure to follow the foregoing requirements and standards will constitute a breach of 
this Agreement and may, at the discretion of Hospital, result in a written notice of breach or 
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termination as set forth in Section I.F. Resident agrees that, pending an investigation and decision 
regarding allegations of non-compliance with applicable requirements or standards, the Program 
Director, the Director of Medical Education, or their respective designee(s) may immediately 
suspend Resident. 


B. Resident Requirements and Activities. 


(i) Prior to performing Program-related services pursuant to this 
Agreement, Resident will obtain, and maintain in effect at all times 
thereafter, (a) a license to practice allopathic or osteopathic 
medicine or podiatry, as applicable, in the State of Michigan; and 
(b) Michigan and federal controlled substance licenses or 
registrations. Resident will immediately notify the Program 
Director regarding any action taken against any of the foregoing 
licenses or registrations, or of any investigation or disciplinary 
action initiated or taken against Resident of any kind or nature by 
any governmental agency, including but not limited to, the loss of 
Resident’s license to practice medicine or podiatry, or any 
investigations regarding, or proceedings to suspend or revoke, such 
license. In the event Resident fails to maintain a valid, unrestricted 
(except as appropriate for level of training) license, Hospital may 
immediately terminate this Agreement. 


(ii) Prior to performing professional medical services pursuant to this 
Agreement, Resident will complete a physical examination by a 
physician of Hospital’s choice, at Hospital’s expense, and 
demonstrate, to Hospital’s reasonable satisfaction, based on such 
physical examination, that Resident is able to provide the services 
required of Resident under this Agreement. 


(iii) Resident hereby agrees that during the term of this Agreement and while 
performing all patient care and Program-related services hereunder, 
Resident will 


(a) engage only in those activities ofa professional nature which 
have been approved by the Program Director, Hospital and the 
applicable accrediting body or agency; 


(b) be subject to, and abide by, Hospital’s policies pertaining to 
drug screening of employees, as such may be amended from time to 
time (the “Resident/Intern/Fellow Impairment Policy,” as contained 
in the Manual). Failure to pass any drug screen required by Hospital 
pursuant to and in compliance with the provisions of the 
Resident/Intern/Fellow Impairment Policy will result in immediate 
termination of this Agreement; 
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(c) comply with (i) all applicable federal, state, and local laws, 
rules, regulations and standards, including, without limitation rules 
and regulations relating to the Health Insurance Portability and 
Accountability Act of 1996, as amended (“HIPAA”), (ii) ali rules, 
regulations and policies and procedures of Hospital, Hospital’s 
medical staff (the “Medical Staff’), and the Program, as they may 
exist from time to time, including but not limited to policies and 
procedures governing time entry logs and access to patient medical 
records; and (iii) all orders and assignments issued by the Director 
of Graduate Medical Education, the Program Director, appropriate 
medical staff, resident faculty and supervisory personnel. 

C. 

(d) acknowledge that, in the course of his/her employment, Resident 
Physician may receive certain information that is confidential and/or 
proprietary to Hospital, including, but not limited to, letters, certain 
patient records, contracts, reports, manuals, mailing lists, patient 
lists, employee lists, advertising materials, marketing materials, 
equipment, keys and all other materials or records of any kind 
relating to Hospital business (“Confidential Information’). 
Resident Physician further acknowledges and agrees that all such 
Confidential Information, and all physical embodiments thereof, are 
confidential to and shall be and remain the sole and exclusive 
property of Hospital. Upon termination of this Agreement, 
regardless of reason, Resident Physician shall promptly deliver to 
Hospital all property belonging to Hospital including, without 
limitation, all Confidential Information, and all physical 
embodiments thereof that may be in the Resident Physician’s 
custody, control or possession expiration or termination of this 
Agreement. 


(e) agree that Resident Physician will not, either during the term of his 
or her employment by Hospital or at any time thereafter, without the 
prior written consent of Hospital, disclose, duplicate, transport, or 
make available any Confidential Information to any person or entity, 
nor shall he or she make or cause to be made either on his or her 
own behalf or on behalf of others, any use of such Confidential 
Information other than in the proper performance of his/her duties 
hereunder. Resident understands and acknowledges that Resident's 
duty to safeguard such Confidential Information continues beyond 
Resident's participation in the Program and survives the termination 
of this Agreement. 


C Exclusion. Resident represents and warrants to Hospital that Resident (i) is not nor 
is about to be excluded, debarred or otherwise ineligible to participate in federal health care 
programs ‘Federal Healthcare Programs”), (ii) has not been convicted of a criminal offense related 
to the provision of healthcare items or services, and (iii) is not under investigation or otherwise 
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aware of any circumstances which may result in Resident being excluded from participation in 
Federal Healthcare Programs. This is an ongoing representation and warranty during the term of 
this Agreement; Resident will immediately notify Hospital within one (1) business day of any 
change in the status thereof. The listing of Resident on the Office of Inspector General’s exclusion 
list (OIG website) or the General Services Administration’s Lists of Parties Excluded from Federal 
Procurement and Nonprocurement Programs (GSA website) for excluded individuals and entities 
shall constitute “exclusion” for purposes of this Section III.C. In the event Resident is debarred, 
suspended or excluded from any of the Federal Healthcare Programs, this Agreement will 
terminate immediately and automatically upon receipt of Resident’s notification. For the purposes 
of this Section IILC., the term “Federal Healthcare Program” means the Medicare program, the 
Medicaid program, the Maternal and Child Health Services Block Grant program, the Block Grants 
for State for Social Services program, any state Children’s Health Insurance program, or any 
similar program. 


D. Outside Professional Activities. It is understood and agreed by both parties that 
Resident will devote his/her full-time and best professional efforts to the performance of his/her 
duties under this Agreement and that Hospital will not require Resident to engage in professional 
activities outside the scope of the Program (collectively “Outside Activities”). Moreover, Resident 
will not engage in Outside Activities, unless Resident complies with Hospital's “moonlighting” 
policy, including but not limited to, the requirement that Resident maintains, at all times he/she is 
engaged in Outside Activities, a permanent license to practice medicine. Resident shall not 
function as an agent on behalf of the Hospital in the performance of such outside activities. As a 
result, Resident is prohibited from using any hospital equipment, uniforms, supplies, prescription 
pads, or forms which bear the logo or name of “Genesys” for use in such outside activities. Further, 
the Genesys professional liability insurance coverage will not apply or extend to insure Residents 
for any such outside activities whatsoever. 


IV. GENERAL 


A. Sponsorship of Visas. Resident acknowledges that, pursuant to Hospital policy, 
Hospital will not sponsor an H1-B visa for Resident. 


, Equal Opportunity and Access lieaisieninalspamledges shat.st-is a I 
— bili ™ i oon a id lial 1] “ & | net in ‘ 
Disabled Residents requesting 
Reasonable Accommodation should refer to then applicable Hospital policy guidelines concerning 
“Reasonable Accommodation” and/or “Leave of Absence.” 


Cc. Corporate Compliance. The Hospital has in place a Corporate Compliance 
Program (“Program’’) which has as its goal to ensure that the Hospital complies with federal, state 
and local laws and regulations. The Program focuses on risk management, the promotion of good 
corporate citizenship, including the commitment to uphold a high standard of ethical and legal 
business practices, and the prevention of misconduct. Resident acknowledges the Hospital's 
commitment to corporate compliance and agrees to conduct all services pursuant to this Agreement 
in accordance with the underlying philosophy of corporate compliance. 
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D. Religious Directives. Resident acknowledges that the Hospital conducts its 
operation in a manner consistent with the Ethical and Religious Directives for Catholic Health 
Care Services as promulgated by the United States Conference of Catholic Bishops, Washington 
D.C., of the Roman Catholic Church or its successor. While performing services pursuant to this 
Agreement, Resident will act in accordance with these Ethical and Religious Directives. 


Bi Severability and Interpretation. If any one or more of the provisions of this 
Agreement are held invalid by any court of competent jurisdiction or are voided or nullified for 
any reason, then each such provision will be interpreted to the fullest extent possible so as to be 
valid and effective, the remaining provisions and paragraphs will continue in full force and effect, 
and this Agreement as so construed will be binding on the parties so as to carry out the intent and 
purposes of the parties as nearly as possible. 


F, Waiver. The waiver by Hospital of a breach of any provision of this Agreement 
by Resident will not operate or be construed as a waiver of any subsequent breach by Resident. 


ki, Disclaimer. The parties hereto acknowledge that an accrediting organization or 
agency of the Program is neither a party to nor an intended beneficiary of this Agreement. 


H. Amendments. The terms and conditions of this Agreement may be amended only 
by the mutual written Agreement of the parties hereto. 


I. Merger. This Agreement constitutes and expresses the entire Agreement of the 
parties and supersedes all prior Agreements and understandings, whether written or oral, between 
the parties. 

J. Governing Law. This Agreement will be governed by and construed in accordance 


with the laws of the State of Michigan, regardless of applicable conflict of law principles which 
may otherwise apply. 


K Execution — This Agreement will not be effective until it is signed by the 
appropriate Hospital representative for the Program. 


L. Captions. The captions or headings in this Agreement are inserted herein for 


convenience of reference only and will not be construed as describing, defining or limiting the 
scope or intent of the provisions of this Agreement. 


[signatures to follow] 


Page 11 of 20 


Document Ref: TIEU6-XBHVJ-S5R8Q-YVWUZ “oo page 14 of 20 


Ascension (Elzein) 000031 


Case 2:22-cv-12352-BRM-Cl ECF No. 25-4, PagelD.199 Filed 02/29/24 Page 13 of 22 


IN WITNESS THEREOF, the parties hereto have executed this Agreement to be 
effective as of the Effective Date. 


“Hospital” ASCENSION GENESYS Hospital, 


Michi -pyofit corporati , ; 
a Michigan sa os VA 


Signature: 


Print Name:_Christopher J. Palazzolo 


Its: President & CEO 
Ascension Genesys Hospital and 
Ascension Providence Rochester Hospital 


Barbara Pawlaceyk 


“Program Director” Signature: 


Print name: Barbara Pawlaczyk, MD 


A~ 


Print Name: Ahmed Elzein, 


“Resident” Signature: 
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Exhibit A 
e Program: Internal Medicine 


e PGY/OGME Level: Level | 


e Stipend: The Resident’s stipend during the period Resident is completing this PGY-1 
GME Level (i.e., July 1, 2020 to June 30, 2021) is $52,013. The Resident's stipend during 
the period Resident is completing the mandatory orientation period (i.e., June 17, 2020 to 
June 30, 2020), unless an exception is otherwise approved in writing by the Program 
Director, is $800.00, to be paid on a prorated basis, contingent on Resident attendance. 
The total stipend to be paid during the Term of this Agreement is $52,813. 


e Mandatory Orientation Period: June 17, 2020 - June 30, 2020. 


Signatures Required for Exhibit A for Each Renewal Term 


“Hospital” ASCENSION GENESYS HOSPITAL, 


a Michigan MeN Ay 4 ‘ 


Signature: 


Print Name:_Christopher J. Palazzolo 


Its:_ President & CEO 
Ascension Genesys Hospital and 
Ascension Providence Rochester Hospital 


Barbara Pawtaceyk 


“Program Director” Signature: 


Print name: Barbara Pawlaczyk, MD 


Print Name: Ahmed Elzein, 


“Resident” Signature: 
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Exhibit B 
GRIEVANCE PROCEDURE 


This Grievance Procedure is applicable to matters related to Resident’s contract, 
employment and relationship with the Hospital, and any and all complaints or grievances of 
Resident related thereto. Notwithstanding the provisions of any other policy, practice or procedure 
established or promulgated by the Hospital, this Grievance Procedure is the exclusive procedure 
and means of redress for any complaint, claim or grievance of Resident against the Hospital with 
respect to his or her contract, employment and/or relationship with the Hospital. The General 
Grievance Procedure shall apply to all complaints, claims or grievances except those covered by 
the Specific Grievance Procedure for Non-Advancement, Suspension or Dismissal. 
Complaints, claims or grievances involving the non-advancement (non-renewal), suspension or 
dismissal of Resident from the Program, shall be governed by the Specific Grievance Procedure 
for Non-Advancement, Suspension or Dismissal. 


If Resident does not present a particular complaint, claim or grievance within the 
appropriate time limits and in the manner(s) set forth in this procedure, such complaint, claim or 
grievance will be deemed to have been waived. All time limits are referenced as calendar days. If 
Resident does not request a decision, hearing or appeal (whichever is applicable) on the decision 
on a particular complaint, claim or grievance within the appropriate time limits and in the 
manner(s) set forth in this procedure, such complaint, claim or grievance will be deemed to have 
been fully and finally resolved by the preceding decision on the grievance. 


GENERAL GRIEVANCE PROCEDURE 


Step 1: No later than fourteen (14) days after Resident becomes aware or should have 
become aware of the events giving rise to the complaint, claim or grievance 
(hereinafter “grievance”), he/she may submit the grievance in writing to the 
Program Director. The Program Director will schedule a meeting with Resident to 
discuss the grievance within twenty-one (21) days after receiving the written 
grievance. The Program Director will provide a written decision on the grievance 
to Resident within ten (10) days after said meeting. 


Step 2: If Resident is not satisfied with the decision of the Program Director, Resident may 
appeal in writing to the Director of Medical Education no later than seven (7) days 
after his/her receipt of the decision of the Program Director. Within fourteen (14) 
days after receipt of this appeal, the Director of Medical Education will consider 
the written appeal and the written decision of the Program Director and issue a 
decision in writing on the appeal. The decision of the Director of Medical 
Education will be final and binding on both Resident and Hospital. 


SPECIFIC GRIEVANCE PROCEDURE 
FOR NON-ADVANCEMENT, SUSPENSION OR DISMISSAL 


Step 1: No later than fourteen (14) days after Resident became aware or should have 
become aware of a decision or incident involving Resident’s non-advancement in, 
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or suspension or dismissal from, the Program, he/she may submit the complaint, 
claim or grievance (hereinafter “the grievance”) in writing to the Program Director, 
who will schedule a meeting with Resident to discuss the grievance within twenty- 
one (21) days after receiving the written grievance, and will provide a written 
decision within ten (10) days after meeting with Resident. A copy of the Grievance 
Procedure and this Specific Grievance Procedure for Non-Advancement, 
Suspension or Dismissal shall be provided to Resident along with the written 
decision on the grievance. Such copy and written decision may be delivered 
personally to Resident or sent via certified mail to Resident’s last known address. 


Step 2: If Resident is not satisfied with the decision of the Program Director, Resident may, 
within seven (7) days of his/her receipt of the decision of the Program Director, 
deliver a written request for a hearing on said decision to the Director of Medical 
Education, who will provide the Program Director with a copy of the request. The 
request for hearing shall include the factual basis and other grounds for the 
grievance and the remedy sought. 


Within twenty-one (21) days after the request is received by the Director of Medical 
Education, a committee of three persons will be appointed to conduct a hearing on 
the grievance. The composition of this committee will be: 


(a) the Director of Medical Education or his/her designee, who will be 
the committee chairperson and a member of the Medical Staff with 
active medical staff privileges at Hospital; 


(b) one member of the Medical Staff appointed by the Director of 
Medical Education; and 


(c) one member of the Medical Staff appointed by Resident. It shall be 
the responsibility of Resident to obtain the consent of said Medical 
Staff member to act as a committee member prior to appointing said 
member to the committee. Resident shall inform the Director of 
Medical Education of said appointment in writing within twenty- 
one (21) days after the written request for hearing is received by the 
Director of Medical Education. If Resident fails to make said 
appointment within the time and in the manner specified above, 
he/she shall be deemed to have waived the right to appoint any 
member of the committee. In such event, the Director of Medical 
Education shalf appoint a member of the Medical Staff to serve as 
the final member of the three (3) person committee. 


None of the members of this committee will have participated in the decision to be 
grieved, 


Within thirty (0) days of the selection of the three person committee, the 
committee will conduct a hearing on the grievance. Resident shall be given written 
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notice of the names of the committee members and of the date, time and place of 
the hearing at least fourteen (14) days prior to the hearing. Said notice shall be 
deemed properly given by sending same within the time specified to Resident’s last 
known address via ordinary mail. Resident and the Program Director or his/her 
designee (hereinafter “Program Director”) shall be present at the hearing. Any 
failure of Resident to appear at the date, time and place of the hearing shall 
constitute a waiver of his/her right to hearing and any appeal on the grievance. The 
committee chair shall determine the order of presentation at the hearing. Resident 
and Program Director shall each be permitted to offer the oral statements of no 
more than two witnesses, and written statements and documentary evidence as 
deemed appropriate by the committee. Each side shall be limited to one hour each 
to present its case, with an additional 15 minutes for rebuttal for each side. The 
committee may modify any of the above limits if it deems extraordinary 
circumstances warrant such modification. The committee members may ask 
questions of Resident, Program Director or any witness attending the hearing. The 
rules of evidence do not apply to the hearing, and the committee may consider any 
evidence or statements that it deems to be relevant and of such a nature that 
responsible persons in the conduct of serious affairs would rely upon. Resident 
and the committee may consult with their respective legal counsel in preparation 
for the hearing and on other matters related thereto, but no attorney may be present 
for either Resident or the committee during the conduct of the hearing. The hearing 
shall be transcribed or recorded. 


After the conclusion of the hearing, the committee shall conduct private 
deliberations, and, within twenty-one (21) days after the conclusion of the hearing 
shall issue a written decision on the grievance. The written decision shall be 
adopted by a majority vote of the committee. 


Step 3: If either Resident or the Director of Medical Education is not satisfied with the 
decision of the committee, such party may, within seven (7) days of his/her receipt 
of the decision of the committee, appeal in writing to the President of the Medical 
Staff. The grounds and/or reasons for the appeal, and the relief requested, shall be 
stated in the written appeal. The President of the Medical Staff shall notify the non- 
appealing party of the appeal within fourteen (14) days of the appeal by providing 
a copy of the written appeal to said party. Within fourteen (14) days after the appeal 
is received by the President of the Medical Staff, he/she or his/her designee shall 
appoint an appellate committee of three persons to consider the written appeal, any 
transcript or recording of the Step 2 hearing and all other documents used by the 
Step 2 committee. This Step 3 appellate committee will be composed of medical 
staff members or administrative, management or supervisory staff who have not 
participated in the processing or decision of the grievance at Steps 1 or 2, and shall 
be appointed by the President of the Medical Staff, except that the Chief Executive 
Officer of the Hospital may unilaterally elect to serve on this appellate committee. 
The non-appealing party may provide a written response to the written appeal no 
later than seven (7) days after his/her receipt of said appeal. No further oral 


Page 16 of 20 


Document Ref: TIEUS-XBHVJ-SSR8Q-YVWUZ - Page 16 of 20 


Ascension (Elzein) 000036 


Case 2:22-cv-12352-BRM-Cl ECF No. 25-4, PagelD.204 Filed 02/29/24 Page 18 of 22 


statements or additional evidence shall be considered on appeal, except upon 
extraordinary circumstances as determined by the appellate committee. 


The appeal shall be considered as soon as practicable after the procedural actions 
and/or expiration of the time limits specified above. Within seven (7) days after 
consideration of the appeal, the committee will issue its written decision. The 


written decision shall be adopted by a majority vote of the committee, This decision 
will be final and binding on both Resident and Hospital. 


Page 17 of 20 


>"! Document Ref: TIEU6-XBHVJ-SSR8Q-YVWUZ 3 Page 17 of 20 


Ascension (Elzein) 000037 


Case 2:22-cv-12352-BRM-Cl ECF No. 25-4, PagelD.205 Filed 02/29/24 Page 19 of 22 


Exhibit C 
WRITTEN RELEASE BY MUTUAL CONSENT 


The parties hereby mutually consent to the release of their respective contractual 
obligations set forth in the Resident Training Agreement dated , such 
release to take effect on 


Resident: 


Signature 


Printed Name 


Date 


Ascension Genesys Hospital 


Signature 


Printed Name 


Date 
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Exhibit D 
SUMMARY OF CURRENT RESIDENT BENEFITS 


(a) A meal allowance of $2,400.00 per year which is included in the total stipend as set forth 
on Exhibit A. 


(b) _—_ Resident is allocated twenty (20) days of paid time off (“PTO”) during the program year 
to be used at the Resident’s discretion, providing there is timely receipt of the prior 
approval from the Program Director. Approval will be based, to a significant extent, upon 
an assessment of the scheduling, timing, and needs of the program. Additional conference 
time may be granted at the discretion of the Program Director. 


(c) Maternity, parental, and bereavement time off in accordance with Hospital’s benefit 
policies, as amended from time to time. Resident may refer to the Manual and/or then 
applicable Hospital policy guidelines for a description of Hospital's leave policies. 


(d) Other medical or personal unpaid leave may be granted at the discretion of the Program 
Director, consistent with policies promulgated by either the AOACOPT, the ACGME, the 
APA or the CPME, as applicable, and Hospital’s applicable policy guidelines as amended 
from time to time, including but not limited to Leave of Absence policy, “Family and 
Medical Leave of Absence” (“FMLA”) policy and Reasonable Accommodation policy, or 
as otherwise required by law. Such leave will be granted only after Resident has exhausted 
all of his/her other paid time off benefits. The necessity for make-up time and/or additional 
training will be determined by the Program Director, consistent with policies promulgated 
by the AOACOPT, the ACGME, the APA or the CPME, as applicable. Access to 
information concerning certification eligibility by the relevant organizations can be 
accessed by Resident through each organization’s website: ACGME (www.acgme.org); 
AOA  (www.osteopathic.org); APA (www.apa.org), ABMS (www.abms.org): 
(www.apma.org). 


(ec) Hospitalization, medical, dental, and optical insurance for Resident and his/her dependents 
in accordance with Hospital’s benefit policies, as amended from time to time and subject 
to such payments by Resident as may be required under such policies. Resident may refer 
to the applicable benefit plan documents for a description of current benefits. Coverage 
will begin on the first recognized day of their program. 


(fh Term life, short term and long-term disability insurance in accordance with Hospital’s 
benefit policies, as amended from time to time and subject to such payments by Resident 
as may be required under such policies. As of January 1, 2010, any new Resident admitted 
to the Program will not be eligible for long term disability insurance coverage. 


(g) Professional liability insurance, which will cover Resident solely while performing his/her 
duties and responsibilities hereunder, and will be provided in accordance with Hospital’s 
policies governing similarly situated residents, as amended from time to time. Such 
liability coverage includes legal defense and protection against awards from claims 
reported or filed after the completion of the Program, if the alleged act(s) or omission(s) of 
Resident are within the scope of the Program. An extended reporting period, i.e., tail 
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coverage, may be provided by Hospital, at Hospital’s sole discretion, upon request by 
Resident. 


(h) | Worker’s Compensation Insurance, consistent with Michigan law and Hospital’s benefit 
policies, as amended from time to time. 


(i) Three lab coats in the first year with an additional one lab coat each subsequent year. 


(j) Laundry services are provided only for hospital scrubs. The scrubs are obtained through 
the Hospital’s Pyxis System. 


{NOTE: The information contained in this Exhibit D is in summary form and is current as 


of the Effective Date. These benefits are subject to change from time to time at the discretion 
of Hospital.] 


4814-6540-3062, v. 1 
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September 24, 2020 9 a.m.-4:15 p.m. 
Committee members present: Kirkpatrick, Kopek, Kurowski, Pawlaczyk, Sandy, Yarlagadda 
CCC meeting was preceded with a short faculty meeting that included discussions as follows: 


Email updates sent by Dr. Pawlaczyk morning report, step 3, etc. attendance requirements. 
Discussion was held on the best method for disseminating information to all the residents so 
that they get the same information. Dr. Sandy will set up a group in Perfect Serve for all to use. 


Discussion held on giving residents qualitative feedback versus quantitative feedback. Giving 
them more feedback based on how they are doing versus giving them a 2.5. Residents should 
still do a self-evaluation, but faculty needs to change the way they give feedback to residents. 


Scheduling 1 hour per resident for feedback meetings. Some meetings will be held only by the 
Program Director and Associate Program Director. Discussed document received from ACGME 
regarding CCC structure. Dr. Yarlagadda shared an overview of the guidelines. 


Resident milestones discussed as follows: 


This is the first CCC meeting for the 2020-2021 year. We are starting with PGY 1 class to make 
sure that we identify early any residents that might struggle to adapt or advance in their 
milestones. Three interns still need to have videotaping in the clinic ( and 
Elzein). 


Ahmed Elzein 


y Seems to be improving slightly. Doesn’t seem to - 
needs. He asks for feedback. He has a long way to | 
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go. Needs much improvement. Hard to imagine him improving. He is trying. Moving in the 
right direction. Residents are trying to work with him. Seems lost sometimes. Weekend work 
showed him as being behind, but trying to improve. Reliable with things he knows. Hesitant to 
ask for help on the things he does not know. Needs a lot of work to catch up. Dr. Pawlaczyk is 
holding a mentor meeting with him next week. Very low scores on MKSAP quizzes. Went to 
the wrong location for Women’s Health rotation. He should be communicating with his peers. 
He does not reach out to others to ask questions or for feedback. He realizes he is doing 
poorly, so is keeping to himself. Consideration will be given to him completing additional IM 
Staff rotations depending on his progress. Clinic staff says he is always late for the clinic. Did 
not show up for the clinic two days. Signout is much more abbreviated than it should be. He is 
missing key information. Doesn't seem to be forming a relationship with patients. Could be an 
organizational issue. Faculty will continue to monitor his punctuality. Hampers teamwork. 

Dr. Pawlaczyk has been meeting with him during each rotation. He joined the program later than 
other interns (mid-orientation). Because of the lack of prior experience in the USA, it is going to 
take longer for him to adapt and to perform at the level of intern. He did show some progress in 
his documentation and interaction with patients and peers. It was noticed that he keeps more to 
himself and does not engage in interactions with his peers unless others start conversations 
first. It was noted that during his 3rd block he seemed to be more confident and relaxed during 
rounds and around his peers. 
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Resident: Ahmed Elzein, MD _— Date: October 5, 2020 — 


Remediation Plan duration: 


Program Director: Barbara Pawlaczyk, MD Program: Internal Medicine, AGH 


Areas of Deficiency 
The following deficiencies have been defined and documented through the performance evaluation 
procedures approved by the Graduate Medical Education Committee and utilized by the program: 


1. Medical Knowledge (MK1 &2) 

2. Patient Care (PC1, PC2, PC3, PC5) 
3. Professionalism (PROF 1,2 4) 

4. Systems-Based Practice (SBP1, 4) 


Types of Problem Identified: 
1. Academic 
2. Behavioral 


Remediation Plan (Faculty and Resident responsibilities) 


_ inpatient and outpatient rotations (IM Staff and DHC). 


Academic progress: 


ct ex 


faculty. 
Additionally, FCCS topics will be assigned and quizzes will be periodically assigned. The information for 


these topics may range from UptoDate information, FCCS manual, and other critical care/internal 
medicine reference sources. The content and timing of the quizzes are at the discretion of the core — 


critical care. These quiz scores will be recorded and kept in Dr. Elzein’s file. 


Dr. Elzein will also complete at least 50 questions from a question bank approved by core faculty (e.g. 
UWorld, Boards and Wards, etc.) in addition to keeping up with weekly didactics. At the end of each — 
‘month, Dr. Elzein will need to supply core faculty with evidence of the number of questions he has done 


and the subjects tested. Direction as to what subjects to review are at the discretion of the core faculty. 
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Behavioral progress (PROF1,2,4): 


interactions. There will be zero tolerance for dishonesty or deceitfulness in the clinical setting. Dr. 
Elzein'whil enel ‘ il ted penieaauacniel ts! : 

resident. If there are issues or concerns regarding any clinical encounters (e.g. patient safety, personal 
safety, or expectations), Dr. Elzein should report to either the most senior resident on his service or core ~ 


’ ‘ 


_ Dr. Elzein should notify core faculty for his concerns. The end goal is to encourage patient ownership of | 
- the resident and integrity that represents the profession. _ 


Dr. Elzein will be expected to be punctual on all rotations. If in the event there are emergencies 
encountered, Dr. Elzein is expected to notify core faculty or senior resident he is working with that day 
of any issue with his attendance. 


Faculty will update the remediation action plan after every meeting with noting progress and direct next 
steps for improvement in both academic and clinical rotations . These will be sent to Dr. Pawlaczyk and 
will be placed in Dr. Elzein’s file. Faculty will have a handoff for Dr. Elzein’s performance when a 
different core faculty member will be spending a majority of the time with him on a rotation each week. 
These may be done in writing or verbally. 


Dr. Elzein will not be permitted to moonlight or participate in any assigned committees or be involved in 
other hospital related activities outside of the scope of the internal medicine training until the 
remediation plan is successfully done. 


(half of block 4 through block 6). 


za ea measurable procedures will be used to determine if the improvement necessary to correct 
deficiencies has been achieved and documented: 


Improvement of Dr. Elzein’s milestones from prior CCC meetings as outlined in the above 
deficiencies. 

Pass rate of FCCS quizzes at > 70%. 

Performance in presentation, documentation, and clinical thought process that approaches an 
intern at 6 months of training through evaluations (qualities suggesting advancement to indirect 
supervision by core faculty, ability to perform call weekends with a senior resident, clinical 
thinking and habits that suggest ability to tolerate more independent management). 
Completion of weekly additional board questions. 

Improvement in MKSAP quizzes by achieving consistently more than 60% score from each quiz. 
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6. No additional episodes of breaches of behavioral progress noted above upon signing of this 
document. 


Follow up: 


If Dr. Elzein achieves all points in evaluation above, his remediation plan will be completed. If by the 
end of his next rotation he does not meet these requirements, further discussion will occur regarding 
extension of remediation or academic probation. 


Verification: 


| have reviewed and discussed the contents of this document: 


Resident: Date: Refused Signature 


Program Director: Date: 


Director of Medical Education: Date: 
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As Ascension 


October 7, 2020 6 p.m. 
Resident Touchbase Meeting with Program Director 


with the program. Helena Kurowski attended the meeting virtually. Dr. Pawlaczyk is also the mentor for this 


resident. 
BACKGROUND: 


Dr. Pawlaczyk explained the purpose for the meeting. 


He is not sure why people perceive him the way they do. Graduated in 2016 from medical school. Was in 
California in June. No medical training in Sudan after medical school. Has not practiced medicine since 
graduating medical school. Exposure to patient care was minimal. Did shadowing when he was in California. 


He needs to take time and get to know people. He is an introvert and has trouble feeling comfortable. Keeps 
to himself in the call room. Does not interact with others. He feels that the seniors are helpful. Ideas for 
overcoming personality traits were discussed. He does not like to be social, but feels comfortable talking to 
his peers. It is his nature to take time and get to know people. 


videotaping feedback was during a health maintenance meeting. Patient interaction was good. Shortcomings — 
. He feels like his medical knowledge is good, but needs improvement. — 


He prepares for didactics regularly. Dr. Pawlaczyk suggested he read everything twice. 


_ Scores have been low on MKSAP quizzes. What are his thoughts on his low scores. Not keeping up with the - 
correct pages to prepare for the quizzes. Should do the second reading the night before to solidify knowledge. 


Do a couple questions to practice. Medical knowledge will improve automatically. 


What does he study for step 3? How does he feel like he is doing with his studying for step 3? Based on his 
USMLE scores he is capable of passing Step 3. 


What is his comfort level with patient care? He feels he has to improve, but feels like he is improving every 
day. Discussed physical exam learning experiences in Sudan. It was very hands-on but limited in the area of | 
female sensitive exams. 


Needs to work on medical knowledge, interactions with team, and patient care. He usually has a tx plan ideas, 


but is very hesitant to express what it is. Part of learning and being in training is to say what you think and 
what your ideas are about patient management and then working with the team from there. The best way to 
learn is that if there is something that was not exactly right, to discuss it with the senior members of the team 
and learn for the future. Sometimes he speaks up just for the sake of saying something. Needs to think about 
what he will say in response before he says it. He should think before he responds, not just guess and speak. 


Physical exam wise. He should shadow other residents in the clinic. He will not do POCUS this block. He | 
should take time to do some extra clinical work. 


ascension.org 
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Ay Ascension 


Dr. Pawlaczyk recapped what he should do each day beginning tomorrow (Thursday morning. Dr. Pawlaczyk 
will send him some links to some videos that will assist with physical exam skills. He should spend time 


Friday and Monday he should go to the clinic. Tuesday is intern wellness day. Wednesday is Congdon and 
Resident Director meeting. 


Dr. Pawlaczyk assured Dr. Elzein that everyone is trying to help him. It sometimes seems that he is lost. He 


He agreed to try and improve in all areas discussed. Dr. Pawlaczyk told him that he is likeable and 
professional. He accepts feedback well. He had no questions. Dr. Pawlaczyk told him he can always reach out 


to her if he has questions or needs to talk. 


| 


Block 4, 10/5-10/18/2020: POCUS rotation will be changed to DHC (outpatient clinic) 
Block 5 , 10/19-11/15 NF rotation will be changed to DHC/IM staff 
Bock 5, 11/16-12/13 Cardiology rotation will be changed to DHC/IM staff 


| 


CCC meetings - 


Dr. Elzein will meet with Dr. Pawlaczyk on a monthly basis and as needed. 


Meeting notes submitted by Helena Kurowski, Program Manager 
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12/7/2020 Ascension Mail - Fwd: Summary 


Fwd: Summary 


1 message 


Barbara Pawlaczyk > Fri, Dec 4, 2020 at 7:55 AM 
To: Marney Daugherty < 


FYI - this is an email from one of our chief residents who was present in the hospital and in the residents' call room on 
Nov 11. 


Thank you, 

BP 

Barbara Pawlaczyk, MD, FACP 
Program Director 

Internal Medicine Residency Program 
Ascension Genesys Hospital 
810-606-5000 


woveeeeeee Forwarded message --------- 

From: Brett Haschig > 
Date: Thu, Nov 19, 2020 at 10:23 AM 

Subject: Summary 


To: Barbara Pac 


Hi Dr. Pawlaczyk, 


Here is a summary of everything that | experienced and had relayed to me regarding Ahmed. 


ned, They had been watching the 


Congdon lecture « series in n their intern call room. She ramarked that the had ha! some odd behavior the past couple weeks 


| room. He initially sat at the table, but when more people 
came in he moved over to the couch farthest away from people. He got up a couple times to go talk on the phone in the 
sleep room to Dr. ily el and Dr. Pawlaczyk. When Beca came in to work on her Notes Cena? 


ee rent. If she was dictating he would stare straight Gut his eyes would dart back and forth trying to watch her out of 
the corner of his eye. LdeedeseranensaleySOTOaRUS CTF T7ET ffi Seeosuene@ OtereTmEontinmeEeNhtem 


phone. Dr. Kirkpatrick called back again to the sleep room and Natalia let him know but he said he did not want to walk 
past people so would just call her on his cell phone from the couch. | told Beca it would probably be best if she worked on 
her notes in the intern call room since he seems fixated on her. After she left the call room he continued to watch all of us 
and held up his phone, which seemed like he was recording us. After some time passed, he asked if he needed to stay 
until 6, which | said he did. He then said he was going to go get some food and left the call room. Kanksha and Natalia 
went to look for him just to make sure he didn't leave and eventually he was found in his car. Natalia continued to talk to 
him and Dr. Pawlaczyk came in as well and they were eventually able to convince him to go to the ER to seek help. 


Brett 


https: 1/1 
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From: Barbara Pawlaczyk EE ee 
Date: Sat, Nov 21, 2020 at 5:54 PM 

Subject: Re: your feedback 

To: Andrew Dolehanty eS 


Thank you Andrew 


Barbara Pawlaczyk, MD, FACP 
Program Director 

Internal Medicine Residency Program 
Ascension Genesys Hospital 
810-606-5000 


On Thu, Nov 19, 2020 at 2:33 PM Andrew Dolehanty <a eee wrote: 


Good afternoon Dr, Pawlacyzk, 


Below | will try and recall my experiences for the 2 weeks | was on IM Staff with Ahmed. As you requested it in email, it 
is quite lengthy, so | apologize, but this situation was very complicated. 


On the positive side, | felt there were small improvements from when | worked with him prior. His notes seemed to 
have improved somewhat, and | noticed less copying and more information from his own understanding or at least 
from a discussion we had about the cases/patients. Over the first week, | felt he was engaging me more slowly, though 
this was inconsistent. We spent a lot of time going over his notes and patients, and in teaching as well. He even 
messaged me the first week and thanked me for being patient with him. 


However, overall, | did see some glaring issues arising through the weeks, culminating in the ED incident. Others who 
worked with him became frustrated by what was perceived as lack of motivation, which | felt as well. | was much more 
patient with him than others, and it seems he does have fairly decent medical knowledge. However, he did have 
instances where we would ask him to do something, and he would acknowledge the request, then proceed to sit 
aimlessly/staring at nothing in particular, for a fair amount of time until we felt we had to ask what he was doing. We 
ended up finding it more beneficial to give him hard deadlines to complete tasks (ex: such as prepping discharges and 

_ getting lunch, to be back in 1.5 hr at most}. This helped somewhat, but again, he did lack some independent working 
skills. | also noticed if we did not give him deadlines, he would be gone for an extended amount of time for lunch or 
something else, and come back with not enough work done commensurate to the time he was gone. 


Lastly, on the Tuesday of our last week, he had a tough day, not only from the ED event, but events leading up to this. 
After the events of the day, ! did let Dr. Sandy know in detail over the phone as he is my mentor and | was not sure 
exactly what the events meant in the grand scheme of things, however, in hindsight it was clearly a herald for a much 
deeper issue. The morning was fairly typical actually. He was involved on rounds with Dr. Minasian more so than usual 
if | remember right, and answered questions well. He saw his typical 4 patients and had a grasp on them for 
presentations, which we had been working on as well. However, later that day we were working together on a 
discharge med rec for insulin, which is complex for sure (determining how many units, calculating how many 
pens/supplies patient would need) and he was not understanding or even attempting to focus. He was very distracted 
in the callroom, at one point when | was midsentence talking to him he turned around to ask Brandon W after he 
sniffled his nose if he felt ok and if he was sick. Very strange and confusing. We had two patients to do this for, so we 
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then went to the intern callroom and were alone, and there was still a lack of understanding, and unwillingness to learn 
or try to engage to learn (unable to teachback, articulate what part was confusing). 


Later that day, we had a new admission that actually we ended up giving away to Sound. The prospective patient was 
the husband of one of our COVID patients, and initially we asked to accept them for convenience sake, but this was 
changed to Sound maybe 15-30min later. Ahmed was asked to see the patient initially. We asked if he had PPE, he said 
no. He denied having an N95, He said he had a P100 at home, but not in the hospital. We explained to go to MICU 
manager to obtain one, and stated explicitly to not see the patient if he did not obtain proper PPE, and he left the 
callroom. 15min later | went down to check on the patient. | met Natalia who was seeing a different admit, and she 
explained we were no longer seeing this patient. She messaged Ahmed several times, and | messaged him as well to tell 
him this prior to him seeing the patient. He did not respond. 30minutes later, he came back to the callroom and | asked 
if he saw the patient. He said yes. | asked what PPE he wore. He pointed to his KN95. | became stern at this point saying 
he cannot enter COVID patient rooms without proper PPE. He seemed to lack awareness as to what that meant. | asked 
him to dial 66135 and ask for the manager to get a N95 mask. He did in front of me and | heard them ask him to come 
down. He then left the callroom and turned the opposite way of MICU. He returned after 10min and stated he could 
not get one. Courtney then volunteered to walk him down to the MICU directly to help him get one. | was away for a 
while, but when | returned, | asked him if he got a N95 to which he replied yes. | asked him where it was and he said he 
didn't know. Frustrating from my point of view to see what | felt was a lack of awareness, however, | was still patient 
with him and tried my best to explain why we were so concerned, not only for his safety but our own. 


Around 3:30-4, we received a new admission. The patient was going to be a Psych case, with history of trying to light 
fires at his home and history of verbal/sexual language toward staff at his home. He came in postictal from a seizure 
due to medication noncompliance. He had never been here before. | knew this was going to be challenging and 
definitely more inflammatory/tougher than our usual cases from a social standpoint, but we get these patients on IM 
Staff. Anmed and | and the med student (Chris) discussed the case on the way down. | explained this may be tough, but 
these are patients that we see from time to time on our staff service. | explained that we may not get much info out of 
the patient, but we needed to focus on what we could get. | also asked him to take the lead on the encounter, but | 
would be right next to him to help guide him. This was not abnormal, as a previous admission we had just a few days 
prior, he led the encounter and { stood in the back and clarified questions as needed, and it went fairly well. When we 
got down to the ED, it was very hectic. The patient was in a curtained room on the Cside, and 3 rooms down there was 
a commotion over an intubated patient, but this was being handled by ED residents/students. Prior to entering the 
room, Ahmed asked if we should call Security. | replied that shouldn't be necessary as there are 3 of us, | could see a 
visitor in the room, it was a curtained room, and patient was reported postictal. Just before we reached the room, 
Ahmed jarringly called attention to the commotion a few doors down and stated we should go investigate and help. | 
became stern at this point and said that was being handled, it is not our patient, and we need to focus on our patient. 
He then began pointing at nearby nurses/techs/ER staff and telling me that they were not wearing nametags and 
everyone in a hospital should be wearing nametags and they were all witnesses to something bad happening for him. 
At this point, | directly asked him “Is something wrong". He replied "I don't feel comfortable right now". | then calmly 
told him that is all he had to say, and | asked him to go wait upstairs in the callroom and | would take over for the 
patient. At that point, he left. 


| then went to interview the patient, which was mainly talking to the staff member from his home at bedside, the 
patient was sleeping soundly. 15min in to the interview, Ahmed returned to the room without incident. He listened to 
me finish up, and followed the student and { back to the callroom. | quietly mentioned to him as we sat down that all he 
has to do is speak up and tell me he wasn't comfortable and we could work it out. He then accused me of putting him 

in a dangerous situation on purpose, and that he knew my intentions were malicious. | stopped immediately and asked 
him to talk in private. We went to a private signout room and discussed the event. Ahmed said he thought | was putting 
him in a dangerous position on purpose, and my intentions were malicious, and that he kept saying "it's fine" but that 
he lost trust in me. | clarified that | would never do something like that and there was clearly a miscommunication. We 
talked for maybe 15min about trying to clarify what had happened from his perspective. In my opinion, he was 
exhibiting extremely paranoid thoughts and misconstruing the situation. | clarified this at great length, and it did seem 
to register, but | still felt he still believed at some point | did not want what was best for him, which couldn't be further 
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from the truth. The day finished without incident. He signed out appropriately, and left. | was gone the following day, 
but did hear the short version from Natalia without too many specifics, but | hope he is feeling better soon. 


| hope he gets better and can solve what is going on with him. | do think there is promise with him, but the lack of 
communication skills and perceived lack of motivation are extremely worrisome. | will add that during our Prospective 
Student meeting last night, Dan R and | (and Stephen) were talking with 2 students (which went well} when suddenly 
Ahmed's name appeared to join the call. He left within a minute or so without saying anything. He later texted me he 
joined on accident, and said he hoped the session was going well. | hope this means he is making an effort to reach out 
and be involved and that he is in a better place/feeling better, but | think he should focus on himself for a little while 
until he gets into a comfortable place. 


| Again, apologies for the length, but | feel explaining in detail from my perspective may help clarify misunderstandings. | 
» am available to discuss any of the above further if necessary as well. 


: Thank you, 


Andrew 


On Thu, Nov 19, 2020 at 11:09 AM Barbara Pawlaczyk Benes soy ela am wrote: 


Andrew, 
| | would like you to hear your feedback and interactions that you had with Ahmed last block, especially the event in ED. 
» Please send me your email by tomorrow afternoon. 


_ thanks- 

- BP 

| Barbara Pawlaczyk, MD, FACP 

Program Director 

_ Internal Medicine Residency Program 

' Ascension Genesys Hospital 
810-606-5000 
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Patient Name: ELZEIN, AHMED 
HAVENWYCK HOSPITAL Physician: DO SYNG YOON, MD 
1525 University Drive MRN;: 097619 
© Auburn Hills, MI 48326 Admit Date: 
Discharge Date: 11/17/2020 
Unit: 


RESULTS OF ASSESSMENTS AND SIGNIFICANT FINDINGS: 
a. History, Physical and Neurological Examination: The history and physical assessment was completed 
by Dr. Kale. The results of the assessment were as follows: Foot calluses and flat feet. EKG revealed left 
© ventricular hypertrophy. Discussed sleep hygiene and follow up with psychiatrist, Patient would benefit 
fiom a 2D echo. , 
b. Psychological Testing: Not indicated. 


c. Laboratory Testing: Vitamin D 25-hydroxy 6.9, decreased. 


d. Activities: Treatment goals/activities; Patient was admitted to the inpatient psychiatric unit, where he was 
to be involved in individual and group psychotherapy along with milieu activities. Specific goals were to 


PAST PSYCHIATRIC HISTORY: None identified. 
SUBSTANCE ABUSE/DEPENDENCE: None. 


FAMILY/SOCIAL HISTORY: He had been living alone, working as an intemal medicine resident, His 
parents were marzied and living together and he grew up with them. He denied abuse while growing up. He 
denied any legal issues. He denied family history of mental illness. He is employed as an internal medicine 
resident. 


MENTAL STATUS EXAMINATION: He present 
His psychomotor activity was within normal limits and affect based: 
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HAVENWYCK HOSPITAL 
Patient Name: ELZEIN, AHMED MRN: 097619 


QO. thought process was logical. wi elusional. He is not expressing suicidal or homicidal 
thoughts. He is fully oriented. Concentration was intact and he was able to stay focused in conversation. Recent 


and remote eee were eS as was abstract reasoning ability. Intellectual capacity was in the average range. 


HOSPITAL COURSE: lowing, ad: sion, he was maintained on precautions, Ne appeared gua 
2 | d denied hearing voices, Speech was normal and mood was stable, 


and affect was appropriate. He is not sectal of ote elisa ee and eect were fair, He reached 
maximum benefit ftom this hospitalization. He was prepared to follow up with aftercare services. 


Medical: None. 
Psychosocial and Contextual Factors: To be further assessed. 


PSYCHIATRIC FUNCTIONING AT DISCHARGE: Stable. 


MEDICAL FUNCTIONING AT DISCHARGE: N/A. 


Dictated by: 


Electronically Signed on 12/09/2020 11:56:22 AM (GMT 5:0) 
Tina Kaplan, : 
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HAVENWYCK HOSPITAL 


Patient Name: ELZEIN, AHMED MRN: 097619 


on by: 


Electronically Signed on 12/10/2020 01:02:40 PM (GMT 5:0) 
Do Syng Yoon, MD 


Iicicb 
DD; 12/06/2020 12:14:05 PM 


DT: 12/08/2020 11:34:10 AM 
Job#: T1348734 


d 
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Dr. Elzein - What did you tell Occ Health when you say them to return to work? Dr. 


Elzein said | told a : se a out at work, not ee neh i nose. | went to 


Did you tell her you were admitted to the hospital? Yes and | was discharged. 


| was feeling stressed because 


On November 11, 2020 | was in the intern room (for 1st years) praying and an ER 
resident, Brett Hinsley told me to go back where | came from. Another internal medicine 


resident witnessed the event, Kanksha Peddi and a female gynecological intern, | don’t 
know her name. 


I’ve been one of the best residents and | didn’t understand what was going on. The 
physician got her side of the story and then came to me. ER physician agreed with her 
and then another physician saw me and didn’t think | had symptoms. However, Dr. 
Pawlaczyk and Dr. K (ER physician) signed a letter to admit me to another hospital. The 
ER physician directed the nurses to take my belongings including my phone. 
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As Ascension 


Investigation Interview Form 


Interviewee Name: | Barbara Pawlaczyk 


Interviewee Title: Dir-Physician 
Resident/student program 


Written Statement 
Received (Y or N): 
e Thank the associate for their time and cooperation. 


e Note that the matter under investigation is serious and that Ascension has a commitment/obligation to 
investigate this claim. 

e Emphasize that no conclusion will be made until the facts have been gathered and analyzed. 

e Associates are expected to fully cooperate and provide truthful and complete information as a condition of 
employment. If an associate provides false statements or incomplete information, corrective action up to 
and including termination may result. It's important that you provide us with facts that you have witnessed 
firsthand. 


e Explain very generally what is being investigated. 


Introduction: 


Investigation Questions: 


1. On November 11, 2020 did Ahmed Elzein tell you that while he was praying another resident came in the 
room and told him “to go back to where he came from” ? No, he didn’t tell me that. — 
've never heard from anyone that he had been praying or seen him do it. 


2. | know we talked about getting security involved on Nov 11th. Were they called? Did they bring a 
wheelchair? 


Yes and they brought a wheelchair. We called security to help us escort him. Security was at the main 
entrance. We were in the food court i 


the main entrance with the wheelchair but they never interacted with him physically or verbally. Were they _ 
close to him? We were in the food court area, at the first table near the pharmacy. Security left the 
wheelchair there and only talked to me to see if they were still needed. — 


‘Ahmed emailed Dr. Pawlaczyk this morning about seeing a patient in the clinic. Dr. Pawlaczyk is 
rescheduling his patients in the clinic. Marney advised Dr. Pawlaczyk to respond to Ahmed and remind him 


that he is not to return to work until he hears from her or Marney 
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Ay Ascension 


End the interview: 


1. Confidentiality: Explain that in order to conduct a prompt and effective investigation, some information 
may be revealed to the accused and potential witnesses, but that information will be shared on a “need to 
know” basis. The associate should only discuss the matter being investigated with leaders in their chain of 
command or Human Resources, 

2. Retaliation: Retaliation against the associate(s) reporting a potential policy violation will not be tolerated. 
Therefore, the Associate should have absolutely no reprisal for a report of a potential policy violation. If 
they feel retaliation is occurring, it should immediately be reported within their chain-of-command or to 
Human Resources immediately. 

3. Request a written statement. 


2 | Investigation Toolkit 
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As Ascension 


Investigation Interview Form 


Time of Interview: | 4:50pm 


Others Present 
During Interview: 


Written Statement 
Received (Y or N): 


Introduction: 
e Thank the associate for their time and cooperation. 


e Note that the matter under investigation is serious and that Ascension has a commitment/obligation to 
investigate this claim. 


e Emphasize that no conclusion will be made until the facts have been gathered and analyzed. 


e Associates are expected to fully cooperate and provide truthful and complete information as a condition of 
employment. If an associate provides false statements or incomplete information, corrective action up to 


and including termination may result. It’s important that you provide us with facts that you have witnessed 
firsthand. 


e Explain very generally what is being investigated. 


Phone call @ 586 


Investigation Questions: 
itt. 


the intern room where he was finishing up praying and that Dr. Hinsley told Dr. Elzein to "go back where he ~ 
came from". 

| don't know that resident and no he did not disclose that information tome. _ 

Marney said that he claims he disclosed this to you and then you encouraged him to tell Dr. Pawlaczyk, 
she didn’t believe him and that is when he had to go to the ER. 


Natalia said that is not what happened and | gave a detailed statement to Dr. Pawlaczyk. — 


End the interview: 
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As Ascension 


1. Confidentiality: Explain that in order to conduct a prompt and effective investigation, some information 
may be revealed to the accused and potential witnesses, but that information will be shared on a “need to 
know” basis. The associate should only discuss the matter being investigated with leaders in their chain of 
command or Human Resources. 

2. Retaliation: Retaliation against the associate(s) reporting a potential policy violation will not be tolerated. 
Therefore, the Associate should have absolutely no reprisal for a report of a potential policy violation. If 
they feel retaliation is occurring, it should immediately be reported within their chain-of-command or to 
Human Resources immediately. 

3. Request a written statement. 


2 | Investigation Toolkit 
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Be 


Ascension 
Genesys 
April 5, 2021 


Dr. Ahmed Elzein 
7106 Cedar Bend Drive 


Grand Blanc, MI 48439 


. 1 f 
Dear Dr. Elzein, 
This letter is to’ notify you of the Hospital’s intent not to renew your Resident Training Agreement because 
we have no information on a date certain by which you will be able to return to work and perform the 
essential functions: of your position, either with or without reasonable accommodation. You have not 
provided an appropriate return to work certification from your private physician or received certification 
from Associate Health for return to work following your multi-day absence. As you are aware, this is a 
requirement under Section II.G. of your Resident Training Agreement. 


As a reminder, youtinitially received clearance to return to work from Associate Health by providing an 
inaccurate reason for your absence, When you revealed your inaccuracy, Associate Health revoked the 
certification. On November 24, 2020, you informed me that you did not want to be evaluated in Associate 
Health again for return to work and explained that you did not wish to see a physician with knowledge of 
the actual reason for your absence. On December 9, you were notified that you would be placed on a 
leave of absence beginning December 14 because you had not provided an appropriate certification for 
return to work. This leave was to last for a maximum of 30 days(expiring January 13). We extended this 
leave based on concerns you raised on January 17. But we again reminded, you on January 20 that we 
still need an appropriate certification confirming you are able to return to work, either with or without 
accommodation. , 


To date you have not provided a return to work certification and, thus, have remained on a leave of 
absence, At this time, we have no information from you regarding when you will be able to return to work, 


either with or without reasonable accommodation. Thus, at this time, it appears that your leave of 
absence is clit sb ee pO a TG aT AREIASTAT OD PSST GEIUUNT TN GL 
November 2020 absence that confirms you are able return to work (either with or without reasonable 


Sincerely, 


Barbara Pawlaczyk, MD 

Program Director 

Internal Medicine Residency Program 
Ascension Genesys Hospital 


Ascension Genesys Hospital 
Office of Medical Education 
One Genesys Parkway 
Grand Blanc, MI 48439 
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Bs 


Ascension 


Genesys 
April 28, 2021 


Dr. Ahmed Elzein 
7106 Cedar Bend Drive 
Grand Blanc, MI 48439 


Dear Dr. Elzein, 


| 


The Hospital will be informing the ACGME of this change of status, Because you will not be continuing in 
the program, we will not be completing the LARA documentation related to renewing your limited 
educational license. That will need to be done by any new program you transfer into. 


Sincerely, 


Barbara Pawlaczyk, MD, Program Director 
Internal Medicine Residency Program 
Ascension Genesys Hospital 
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EEOC Form 5 (11/09) 


CHARGE OF DISCRIMINATION 


This form is affected by the Privacy Act of 1974, See enclosed Privacy Act 
Statement and other information before completing this forrn. 


f . Agency(ies) Charge 
Charge Presented To: No(s): 


FEPA 
471-2021-01927 


and EEOC 


= ai Sale or focal Ac , any Pree 

Name (/ndicate Mr, Ms., Mrs.) Home Phone _ Year of Birth _— 
fumawmeneizem | eazy 300 2526 | 

Street Address City, State and ZIP Code 


7106 CEDAR BEND DRIVE, GRAND BLANC,MI 48439 


Named is the Employer, Labor Organization, Employment Agency, Apprenticeship Committee, or State o 
That | Belleve Discrim inated Against Me or Others. (/f mere than two, list under PARTICULARS below.) 


Name No. Employees, Members Phone No. 
ASCENSION GENESYS HOSPITAL 501+ (810) 606-5000 


Street Address City, State and ZIP Code 


1 GENESYS PKWY, GRAND BLANC, MI 48439 


r Local Goverment Agency 


StreetAddress 


DATE(S) DISCRIMINATION TOOK PLACE 
Earliest Latest 


07-01-2020 12-14-2020 


1 OTHER (Specify) | CONTINUING ACTION 


THE PARTICULARS ARE (/fadditional paper is needed, attach extra sheet(s)); 
Since June 16, 2020, | have been employed by the Respondent as a Resident Physician, In the 
Internal medicine residency program. | am the only African American In this program. 

During this period of discrimination, my managers, colleagues, and staff made unjustified 
distinctions based on my race and religion. On August 24, 2020, | was subjected to racists 
comments and called a 'Nigger' by a white Female, | complained to the senior manager and 
nothing was done. In October of 2020, | was told by a Caucasian m o witnessed me 
: ack where I came from. C ovember 2020 | 


| fed te ‘aciali comments anda ’ be 
taken se! nternal Medicine stated, 'l was delusional, and 
unsure of what I was talking about.’ In retaliation for complaining, the Program Director of 
Internal Medicine Issued a petition to detain me at Ascension. I was ordered to report to 
Emergency to have a psyche examination. The Psychologist Head Program Director at 
Ascension advised | am completely fine and walked away. | requested legal representation, it 
was denied. The Program Director of Internal Medicine stated 'that we dont have time to 


| want this charge filed with both the EEOC and the State or local Agency, | NOTARY - When necessary for State and Local Agency Requirements 
Ifany. | will advise the agencies If | change my address or phone number 
and | will cooperate fully with them in the processing of my charge In 


accordance with thelr procedures, | swear or affirm that | have read the above charge and that it 
| declare under penalty of perjury that the above is true and correct, Is true to the best of my knowledge, Information and bellef. 
SIGNATURE OF COMPLAINANT 


ase 


gile)it = 


Digitally signed by Ahmed Elzein on 05-12-2021 
12:07 PM EDT 


SUBSCRIBED AND SWORN TO BEFORE ME THIS DATE 
(month, day, year 
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EEOC Form 5 (11/09) 


CHARGE OF DISCRIMINATION Charge Presented To: jg¢noviles) Charge 


This form is affected by the Privacy Actof 1974, See enclosed Privacy Act FEPA 
Statement and other information before completing this form. 
EEOC 471-2021-01927 


MICHIGAN DEPARTMENT OF CIVIL RIGHTS and EEOC 
State or local Agency, Ifany 

wait for an attorney' and ‘this Is not your choice, dont make a scene or well drag you there 
so dont make a scene’. Fearing for my safety, | complied. No proper procedures were 
followed. | was taken against my will to Havenwyck Hospital, 1525 University Dr., Auburn 
Hills, Ml 48326 without a court order, police, or proper legal action. | explained that there is 
nothing wrong with me, | am complaining about discrimination. | was humillated, assaulted, 
and battered by hospital staff under the Program Director of Internal Medicines direction. | 
was strip searched and forced to change my clothes In-front of the female staff. Without any 
medical basis, | was then advised that | was paranoid and delusional and Involuntarily being 
admitted to hospital. | again advised that | am fine and was told that it's not my choice. | 
was forced to give blood and urine samples and to undergo medical procedures also without 
my consent. A physician at Havenwyck, stated that there is nothing wrong with him, I dont 
see how he was admitted this way hes perfectly fine. The Program Director of Internal 
Medicine, the Social Worker and another physician Issue a committal order without my 
acknowledgement. I was told, 'now you know what you did now you have to go in and correct 
what you did' | was injected with sedatives against my will. 'l again stated that | am not 
delusional, | was complaining of discrimination at work. | was told by another physician that 
‘Lam not aware of my symptoms and will be Issued medications and that | was having non- 
specific psychosis. | was forced to stay at Havenwyck where I was detained until November 
17, 2020 when | am released with a return to work clearance. On November 23, 2020, I 
return to work, provide the clearance to the Occupational Health Physician and advised that | 
can report to work on November 24, 2020. After providing this clearance to the Program 
Director of Internal Medicine, | am informed that the Occupational Health Physician is 
revoking my clearance. On November 30, 2020, I was advised by the HR Manager, and the 
Program Director of Internal Medicine that they are aware of my admission to Havenwyck, 
and I was accused of not providing correct information to get clearance and that I can either 
go see another physician or provide the return to work note from Havenwyck. I am ordered 
to go to Ascension Providence Hospital in Southfield to have more intensive testing. On 
December 13, 2020, The Program Director of Internal Medicine received my personal medical 
information In violation of my right to confidentiality. On December 14, 2020, | am advised 
that | am not allowed to enter the hospital, you dont work here anymore, and you will be 
forfeiting your place In the program. , 
I belleve that I have been subjected to racial epithets, regarded as disabled, had my right to 
confidentiality violated, harassed, subjected to different terms and conditions of 
employment, forced to undergo a fitness for duty psychological evaluation, and discharge in 
retallation for complaining on the basis of my Race, African American, my sincerely held 
religious beliefs-Muslim, in violation of Title VII of the Civil Rights Act of 1964 as amended 
and The Americans with Disabilities Act of 1990 as amended. 


| want thls charge filed with both the EEOC and the State or local Agency, | NOTARY - Whan necessary for State and Local Aganty Requirements 
If any. | will advise the agencies If! change my address or phone number 
and | will cooperate fully with them In the processing of my charge In 


accordance with thelr procedures. | swear or affirm that | have read the above charge and that it 
1 declare under penalty of perjury that the above Is true and correct. Is true to the best of my knowledge, information and belief. 
SIGNATURE OF COMPLAINANT 


SUBSCRIBED AND SWORN TO BEFORE ME THIS DATE 
(month, day, year 
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U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION 


Detroit Field Office 

477 Michigan Avenue, Room 865 
Detroit, MI 48226 

(313) 378-2470 

Website: www.eeoc.gov 


DETERMINATION AND NOTICE OF RIGHTS 
(This Notice replaces EEOC FORMS 161 & 161-A) 


Issued On: 07/13/2022 
To: Mr. Ahmed Elzein 
4558 Guildford Drive 
West Chester, OH 45069 
Charge No: 471-2021-01927 


EEOC Representative and email: Sucquelyne Figen Wlhon 


Investigator 
jacquelyne.fizer-wilson@eeoc.gov 


DETERMINATION OF CHARGE 


The EEOC issues the following determination: The EEOC will not proceed further with its 
investigation and makes no determination about whether further investigation would establish 
violations of the statute. This does not mean the claims have no merit. This determination does not 
certify that the respondent is in compliance with the statutes. The EEOC makes no finding as to 
the merits of any other issues that might be construed as having been raised by this charge. 


NOTICE OF YOUR RIGHT TO SUE 


This is official notice from the EEOC of the dismissal of your charge and of your right to sue. If 
you choose to file a lawsuit against the respondent(s) on this charge under federal law in federal 
or state court, your lawsuit must be filed WITHIN 90 DAYS of your receipt of this notice. 
Receipt generally occurs on the date that you (or your representative) view this document. You 
should keep a record of the date you received this notice. Your right to sue based on this charge 
will be lost if you do not file a lawsuit in court within 90 days. (The time limit for filing a lawsuit 
based on a claim under state law may be different.) 


If you file a lawsuit based on this charge, please sign-in to the EEOC Public Portal and upload the 
court complaint to charge 471-2021-01927. 


On behalf of the Commission, 


Digitally Signed By: Michelle Eisele 
07/13/2022 


Michelle Eisele 
District Director 
Ascension Genesys Hospital 
c/o Tiffany Buckley-Norwood 
Jackson Lewis P.C., tiffany.buckley@jacksonlewis.com 


Franceska Edinger 
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Jackson Lewis P.C., franceska.edinger@jacksonlewis.com 


Regina Romero 
Jackson Lewis P.C., regina.romero@jacksonlewis.com 


Andrea Anantharam 
andrea.anantharam@ascension.org 


Please retain this notice for your records, 
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CONFIDENTIAL - subject to protective order 


Ascension ab 
Michigan at Work Ascension’ 


RETURN TO WORK FORM 


Date; 11/23/2020 
Name: Eizein, Ahmed _ SS#/Pt WD} XXX-xX-5017 
Address: ,7106 Coder Bend drive City; Orand Blane vos: io 
Phones (202) 390-2926 _ Phone (work): (000) 000-0000 State/Zip: ME, 48439 
Employer; Ascension Genesys Hospital Genders Vim Cie 
j 
© Examincr/clinical staff complete thig section * i 
Vitals; BP: 118 70 Pulse: 100 Resp: (2 Tomp: 98.2 : 
Pain Level; 0/10 Barrier to care: [[] Yes No 
Reuson Off Worle Illness Twast Day Worked: 11/11/2020 
Curreut Medications: 
Allergies: 
0 ——— rl 
Notes/Conunents: 


Associate ls a 28-year-old male is here today for retum to work physical, 


Patien s off 2021 Id like oms,cavid 19 (ust was negative, Asaociate is doing much better aud was cleared hy his ‘ 
doctor to regi to work with on 11/23/2020. Past oedio Bitegy: None. Medications: none. Allergies: None, Physical exam: Paticut Js awake, a 
alert and oriented x3, HEENT: Utremarkahle, Lungs : Clear to auscultation, no rales, no wheezing, Cardlovasculer system: Normal heart aound, : 
no extra sounds, no murmurs. Abdomen: Nocmal bowel souuds, soft, 1o teudertioss, Assessment: URI. Plan: Assoclace was advised to return lo i 
work with no restriction on 11/23/2020, Patient was advised ta use mask ag appropriate, self-monitoring, 


Kxatnined by: Burhan M. Tajour, MD 
eae 
Hraminor Sigpature; Le" 7" OS ND Date: 11/23/2020 
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Ascension Genesys Custom Report 2/18/2021 11:08:19 AM 


From (date) : 7/1/2020 12:00:00 AM 
To (date) : 12/31/2020 11:59:59 PM 
Operator : Christopher Cuz 

Destination : (4) Workstation -BadgeMAKINGPC - migrahpcd166518 i 
Asked date : 2/18/2021 11:05:20 AM i 
Completed date ; 2/18/2021 11:08:19 AM \ 


Access events 


7/1/2020 1:33:42 PM — Access denled - Bad access level , _ 4 


try. 6 
7/1/2020 1:34:03 PM Access denied - Bad access level B 
Saginaw St Entry 90:40637 Elzeln- Ahmed 
i} a4 
Saginaw St Ent 
7/1/2026 1:34:10 PM 


Access denied - Bad access level 


90:40637 Elzein- Ahmed 


Access granted 


7} 25 


West Stairwell 90:40637 Elzein- Ahmed 
7 
2nd Floor East Stairwell 90:40637 Eizein- Ahmed 

i] 


Docto inge:(4): 10:40637:Elzel | 
22:55PM = Access granted 26 


Doctors 
7/9/2020 1: 
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Ascension Genesys Custom Report 2/48/2021 11:08:19 AM 


00 ( 144}: 20: Elze ne 
7/14/2020 10:32:53 AM “Access granted | 35 
Doors by 2nd Floor Operating Room Contro} Desk [144] 90:40637 Elzeln- Ahmed 


AM Access granted 


De ‘Op sh 
7/21/2020 11:18:19 AM Access granted 39 
Doars by 3rd Floor OR Control Desk [151] 90340637 Elzein- Ahmed 


“Access granted 


iP 
7/22/2020 8:05:42 AM 
— Locker Rm [142] 


Access granted 


Access granted 


17AM Access granted 
i Admin Entrance {161} os 90:40637 Elzein- Ahmed 
/ . 


gran 
Doors by 2nd Floor Operating Room Control Desk [144] 90:40637 Elzein- Ahmed 


} 
ED Admin Entrance (161) 90:40637 Eizein- Ahmed 
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Ascension Genesys Custom Report 2/18/2021 11:08:19 AM 


(0540637: Elzein='Ahme 


H £162} 
8/40/2020 2:33:48 PM — Access granted 60 
ED Admin Entrance [161] 90:40637 Elzein- Ahmed ; 


Access granted 


Saginaw St Entry 


Access granted 


8/24/2020 7:00:04 AM Access granted 
ene Lobby Exterior 


8/24/2020 10:53:52 AM 
GASB Lobby Exter| 


oapa0n 12:10:04 


GASB Lobby Exterior _ 90:40637 Elzein- Ahmed 
8, iM 


Access - door opened 


8/25/2020 4:46:21 PM = Access granted 


EO Admin Entrance [161] 


Page 3/8 


| 
i 
| 
7 
i 
i 
i 
5 
Hpeeh A 56:36 AM Access granted 
| 
i 
i 
| 
| 
! 
i 
t 
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Ascension Genesys Custom Report 2/18/2021 11:08:19 AM 


ag 
8/31 
East Stalrwell 


90:40637 Etzeln- Ahmed 


1/4/2020 7:48:31 AM Access granted 
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Ascension Genesys Custom Report 2/48/2021 11:08:19 AM 


9/23/2020 * 
Saginaw St Entry 
9} 5 


Fa rw 
23/2820 7:54:24 AM 


9/23/2020 12:57:25 PM 
East Stairwell 
5) 


2h tal! 637: Eze nN 
9/30/2020 8:34:42 AM — Access granted 132 


10/2/2020 11:53:45 AM Access granted i = 146 


Access granted 


10/5/2020 12:10:22 PM Access granted a 148 
Saginavy St Entry 90:40637 Elzein- Ahmed 
4 0 


Access granted 
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Ascension Genesys Custom Report 2/18/2021 11:08:19 AM 


East Stairwell 90:40637 Elzein- Ahmed 


al 637: Elz rv 
10/19/2020 $:24:13 AM Access granted 163 
Saginaw St Entry 90:40637 Elzein- Ahmed 
it 


| 

"5B PM Access granted 153 

40/ | 
Ea 


Saginaw St Entry 90:40637 Eizeln- Ahmed 
10, 23 


nLGIFWES ° 
0/2020 8:23:30 AM 
{ 


10/26/2020 1:18:58 PM Access granted i {71 
West Hallway 90:40637 Elzein- Ahmed 


2nd Floor 
40, 


nd 
10/21/2020 9:57 
Sa try 


10/21/2020 9:58:29 AM Access granted 
2nd Floor East Stainvell 


try. 
10/21/2020 12:47:28 PM Time-out on access granted 


10/20/2020 $:23:03 AM Access granted 167 
i 
i 
} 
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CONFIDENTIAL - subject to protective order 


Ascension Genesys Custom Report 2/18/2021 11:08:19 AM 


40637. Elzein=Ah 


2nd Floor East $ pices 
10/23/2020 9:31:56 AM Access granted 184 
Saginaw S StEntry 90:40637 Elzein- Ahmed 

10/3 


10/23/2020 11:58:42 AM Access granted 188 
East Stairwell a 


Access granted 


10/27/2020 10:50:28 AM Access granted 
East Stairwell 


10/27/2020 1 58:44 P 


Saginaw 
East Stalrwe 3040637 Elzein= Ahme 
10/27/2020 12:59:09 PM Access granted 198 


2nd Floor East Stairwell 637 Elzein- Ahmed _ 


10/30/2020 7:21:27 AM Access granted _ 200 
2nd Floor West Hallway 90:40637 Elzein- Ahmed 
10/30/202 P 


West'staln 
10/30/2020 1:27:36 PM 


Access granted 


11/3/2020 7:05:22 AM Access - door unlocked 
Library Main Door [134] 
BEY 20 


11/10/2020 rate 1:59 PM Access granted Se Aa 208 
Bank Of Three [162] _ 


1 PM Access granted 
West Hallway | 
11/2: 2 
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42/3/2020 Ascension Mail - appointment with Dr. Vosburgh 
- As Ascension Morney Oausherty i 
appointment with Dr. Vosburgh 
1 message 
Marney Daugherty Ee Sys eS ea Sacre Wed, Dec 2, 2020 at 2:30 PM 


To: Ahmed Elzein <ahmed.elzein@ascension.org> 


Hi Ahmed, 


a ea eet ete ses tsetse, nano try’ 


Marney Daugherty, SHRM-SCP 
Associate Relations Specialist 
Human Resources 


Go to myHR: A one-stop shop of all your HR needs. 
Leaders can request an Associate Relations consult 
from Manager Zone. Here's a peek at how quick it is. 


Ay Ascension 
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Klepper v. First Am. Bank 
United States Court of Appeals for the Sixth Circuit 
July 30, 1990, Argued ; October 4, 1990, Decided ; October 4, 1990, Filed 
No. 89-6380 


Reporter 


916 F.2d 337 *; 1990 U.S. App. LEXIS 17437 **; 18 Fed. R. Serv. 3d (Callaghan) 13 


Irwin Klepper, Plaintiff-Appellant, v. First American 
Bank, Defendant-Appellee 


Prior History: [**1] On Appeal from the United States 
District Court for the Eastern District of Kentucky; D.C. 
No. 89-00041; Wilhoit, Jr., Judge. 


Disposition: Affirmed in Part; Reversed and Remanded 
in Part. 


Core Terms 


district court, punitive damages, malice, arbitration, 
oppression, claim for punitive damages, attorney's fees, 
partnership, summary judgment, compensatory and 
punitive damages, subject matter jurisdiction, 
jurisdictional amount, incidental damages, summary 
judgment motion, construction contract, compensatory 
damages, clear and convincing evidence, grant 
summary judgment, contends, genuine issue of material 
fact, remaining claim, discovery, merits 


Case Summary 


Procedural Posture 

Appellant business owner sought review of the order of 
the United States District Court for the Eastern District 
of Kentucky, which granted summary judgment in favor 
of appellee bank, in appellant's suit for compensatory 
and punitive damages arising from appellee's alleged 
tortious interference with a partnership agreement. 


Overview 


Appellant business owner's partner sold out to appellee 
bank. Appellant obtained an arbitration award against 
the partner for breach of contract, then brought suit 
against appellee for compensatory and_ punitive 
damages for tortious interference with the partnership 
agreement. Appellee filed a summary judgment motion, 


which the district court granted because an arbitration 
award estopped a duplicate award for compensatory 
damages, appellant failed to offer clear and convincing 
proof that appellee acted with oppression, fraud, and 
malice, as required under Ky. Rev. Stat. Ann. § 411.184 
to support his punitive damage claim, and the amount in 
controversy in the remaining claim was insufficient for 
diversity jurisdiction. Appellant sought review. The court 
reversed as to the claim for lack of subject matter 
jurisdiction because once the matter was within the 
district court's jurisdiction, it could not lose jurisdiction 
from subsequent events. The court affirmed the 
judgment with respect to the claims for compensatory 
and punitive damages. 


Outcome 

The court reversed with respect to the summary 
judgment on the basis of insufficient amount in 
controversy because once the district court had subject 
matter jurisdiction over the matter, it could not lose 
jurisdiction from subsequent events. The court affirmed 
the summary judgment on the claims for compensatory 
and punitive damages. 


LexisNexis® Headnotes 


Civil Procedure > ... > Subject Matter 
Jurisdiction > Jurisdiction Over Actions > General 
Overview 


Civil Procedure > Remedies > Damages > Punitive 
Damages 


HN1[e] Subject Matter Jurisdiction, Jurisdiction 
Over Actions 


If the court has no jurisdiction, it has no power to enter a 
judgment on the merits and must dismiss the action. 
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Civil Procedure > ... > Diversity 
Jurisdiction > Amount in 
Controversy > Determination 


Civil Procedure > ... > Diversity 
Jurisdiction > Amount in Controversy > General 
Overview 


HN2 he] Amount in Controversy, Determination 


In a federal diversity action, the amount alleged in the 
complaint will suffice unless it appears to a legal 
certainty that the plaintiff in good faith cannot claim the 
jurisdictional amount. 


Civil Procedure > Remedies > Damages > Punitive 
Damages 


Torts > ... > Commercial 
Interference > Contracts > General Overview 


Torts > ... > Types of Damages > Punitive 
Damages > General Overview 


Torts > ... > Punitive Damages > Measurement of 
Damages > Judicial Review 


Torts >... > Types of Damages > Punitive 
Damages > Aggravating Circumstances 


HN3{ ee] Damages, Punitive Damages 


In Kentucky, punitive damages are governed solely by 
statute. Ky. Rev. Stat. Ann. § 411.184(5). The statute 
provides that a plaintiff shall recover punitive damages 
only upon proving, by clear and convincing evidence, 
that the defendant from whom such damages are 
sought acted toward the plaintiff with oppression, fraud 


or malice. Ky. Rev. Stat. Ann. § 411.184/(2). 


Civil Procedure > ... > Jurisdiction > Subject Matter 
Jurisdiction > Amount in Controversy 


HN4{ ee] Subject Matter Jurisdiction, Amount in 
Controversy 


Claims can be aggregated to satisfy the jurisdictional 
amount requirement. 


Civil Procedure > ... > Subject Matter 
Jurisdiction > Jurisdiction Over Actions > General 
Overview 


HN5{ee Subject Matter Jurisdiction, Jurisdiction 
Over Actions 


Once jurisdiction has properly attached, it cannot be 
ousted by subsequent events. 


Civil Procedure > ... > Summary 
Judgment > Burdens of Proof > Nonmovant 
Persuasion & Proof 


Evidence > Burdens of Proof > Clear & Convincing 
Proof 


Civil Procedure > ... > Summary 
Judgment > Appellate Review > General Overview 


Civil Procedure > ... > Summary 
Judgment > Appellate Review > Standards of 
Review 


Civil Procedure > ... > Summary 
Judgment > Entitlement as Matter of Law > General 
Overview 


Civil Procedure > Appeals > Standards of 
Review > De Novo Review 


HN6jx| Burdens of Proof, Nonmovant Persuasion 
& Proof 


On an appeal from a summary judgment, the court 
reviews the record de novo to determine whether there 
are genuine issues of material fact. Fed. R. Civ. _P. 
56(c). The court assesses the record in the light most 
favorable to the non-movant, drawing all reasonable 
inferences in its favor. The non-movant, in order to 
prevail, however, must show sufficient evidence to 
create a genuine issue of material fact. The showing of 
a mere scintilla of evidence is insufficient; there must be 
evidence on which the jury could reasonably find for the 
movant. Where clear and convincing evidence is 
required to prove a claim, the court must examine the 
evidence and determine whether a jury could find for the 
plaintiff under this more stringent standard. 
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Civil Procedure > ... > Preclusion of 
Judgments > Estoppel > Collateral Estoppel 


HN7|x] Estoppel, Collateral Estoppel 
Only satisfaction of an award against a joint tortfeasor 


could raise a bar precluding actions against other 
tortfeasors. 


Torts > Intentional Torts > General Overview 
HNé{x=] Torts, Intentional Torts 


Malice is defined, in relevant part, as conduct which is 
specifically intended by the defendant to cause tangible 


or intangible injury to the plaintiff. Ky. Rev. Stat. Ann. § 
411.184(1)(c). 


Torts > Intentional Torts > General Overview 
HN Torts, Intentional Torts 


Oppression is defined as conduct which is specifically 
intended by the defendant to subject the plaintiff to cruel 


and unjust hardship. Ky. Rev. Stat. Ann. § 
411.184(1)(a). 


Torts >... > Fraud & 
Misrepresentation > Nondisclosure > Elements 


Torts > Business Torts > Fraud & 
Misrepresentation > General Overview 


HN10{%| Nondisclosure, Elements 
Fraud is defined as an intentional misrepresentation, 


deceit, or concealment of material fact known to the 
defendant and made with the intention of causing injury 


to the plaintiff. Ky. Rev. Stat. Ann. § 411.184(1)(b). 


Civil Procedure > Pretrial Matters > Continuances 


Civil Procedure > Discovery & Disclosure > General 
Overview 


Civil Procedure > ... > Summary 
Judgment > Burdens of Proof > General Overview 


e3o0f8 


Civil Procedure > ... > Summary 
Judgment > Opposing Materials > General 
Overview 


Civil Procedure > ... > Summary 
Judgment > Supporting Materials > General 
Overview 


HN11{a] Pretrial Matters, Continuances 


Fed. R. Civ. P. 56(f) sets forth the method for opposing 
summary judgment based on insufficiency of discovery: 
Should it appear, from the affidavits of a party opposing 
the motion that the party cannot for reasons stated 
present by affidavit facts essential to justify the party's 
opposition, the court may refuse the application for 
judgment or may order a continuance to permit affidavits 
to be obtained or depositions to be taken or discovery to 
be had or may make such other order as is just. 


Counsel: Counsel for Plaintiff-Appellant: Gordon Dill, 
Dill & Scott, Ashland, Kentucky. 


Counsel for Defendant-Appellee: John A. West, 
Greenebaum, Doll & McDonald, Lexington, Kentucky. 


Judges: H. Ted Milburn and Ralph B. Guy, Jr., Circuit 
Judges, and William H. Timbers, ° Circuit Judge. 


Opinion by: TIMBERS 


Opinion 


[*339] TIMBERS, Circuit Judge 


Appellant Irwin Klepper appeals from a summary 
judgment in favor of appellee First American Bank 
("First American") entered October 13, 1989 in the 
Eastern District of Kentucky, Henry R. Wilhoit, Jr., 
District Judge, dismissing the complaint. 


The court held that Klepper's claim for compensatory 
damages was barred by a previous recovery in a related 
arbitration proceeding. Klepper's second claim for 
punitive damages was rejected as insufficient under 
Kentucky law. Having disposed of the compensatory 
and punitive damage claims, the court [**2] held that 
plaintiffs remaining claim of $ 5,000 for incidental 
damages and attorney's fees was inadequate to support 


“ Honorable William H. Timbers of the United States Court of 
Appeals for the Second Circuit, sitting by designation. 
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subject matter jurisdiction. 


On appeal, Klepper contends that the court erred in 
dismissing the claims for compensatory and punitive 
damages. He further contends that the court did have 
subject matter jurisdiction to hear the claims. 


For the reasons which follow, we affirm that part of the 
judgment which dismissed the claims for compensatory 
and punitive damages, but we remand the case with 
respect to the remaining claim for a determination on 
the merits. 


We_ shall summarize only those facts believed 
necessary to an understanding of the issues raised on 
appeal. 


In 1980, Klepper formed a partnership with David 
Osborne, his son-in-law. Klepper was a limited partner 
with a twenty-percent interest, while Osborne was the 
general partner who owned an eighty-percent interest. 
The partnership was formed to hold title to certain 
commercial real estate in Ashland, Kentucky. The 
partnership acquired property which later was occupied 
by First American. The relationship between the two 
partners deteriorated when Osborne and Klepper's 
daughter were divorced. Subsequently, [**3] Osborne 
entered into negotiations with First American for the sale 
of the partnership property. 


Osborne and First American consummated an 
agreement in December 1988. Osborne conveyed real 
estate owned by the partnership to First American for $ 
3.5 million. Concurrently, First American entered into a 
contract with Debcon, Inc. ("Debcon"), a construction 
company wholly owned by Osborne. The construction 
contract provided that Debcon could earn up to $ 
400,000 over a three year period for certain unspecified 
projects. Under this same contract, Debcon was 
guaranteed a net profit of $ 200,000, whether or not 
work actually was performed for First American. 


In August 1988, Osborne commenced an arbitration 
proceeding against Klepper based on_ unrelated 
partnership matters. Upon learning of the construction 
contract with Debcon, Klepper asserted a counterclaim 
in that same arbitration. He alleged that Osborne 
breached his fiduciary duty to the partnership by 
entering into the construction contract with First 
American. Klepper believed that the contract price of the 
second agreement actually was consideration for the 
sale of the partnership's real estate. The arbitrators 


awarded Klepper $ [**4] 80,000, which represented his 
twenty-percent share of the construction contract with 
Debcon. The arbitrators then deducted from the $ 
80,000 award what Klepper owed Osborne which left a 
balance for Klepper of $ 17,315.45. The award later was 
confirmed by the district court, and in this proceeding, 
Osborne has acknowledged that he has received full 
payment of the award. Osborne appealed the 
confirmation [*340] of the award to this Court. On May 
8, 1990, the district court's judgment was affirmed. 
Klepper v. Osborne, 902 F.2d 33 (6th Cir. 1990). 


On February 28, 1989, Klepper filed the instant 
complaint against First American. It alleged that First 
American tortiously interfered with the partnership 
agreement and further conspired with Osborne to 
defraud Klepper of his share of the construction contract 
with Debcon. The complaint sought $ 80,000 in 
compensatory damages plus attorney's fees and 
expenses totaling $ 5,000, and punitive damages of $ 
500,000 due to the Bank's alleged "intentional, 
oppressive, fraudulent and malicious" conduct. 


First American filed a motion for summary judgment 
asserting that, since Klepper already had recovered in 
the arbitration [**5] proceeding against Osborne the full 
amount which was owed to him, he was collaterally 
estopped from recovering compensatory damages in 
this action. In addition, First American asserted that 
Klepper could not recover punitive damages as a matter 
of law; and accordingly, that claim could not be used to 
satisfy the jurisdictional amount required for maintaining 
diversity actions in the federal court. First American 
accordingly asserted that the remaining claim for 
attorney's fees and incidental costs must be dismissed 
because the court lacked subject matter jurisdiction. 


In a judgment entered October 13, 1989, the court 
granted First American's motion for summary judgment 
and dismissed Klepper's complaint. Since Klepper 
received one recovery in the arbitration against 
Osborne, the court held that the compensatory damage 
claim should be dismissed. The punitive damage claim 
was dismissed because Klepper failed to offer "clear 
and convincing proof" that First American acted with 
“oppression, fraud and malice" as required under 
Kentucky law. Having dismissed those claims, the court 
held that the remaining claim of $ 5,000 was insufficient 
in amount to confer subject matter jurisdiction. 


[**6] Il. 


We turn first to the question whether the district court 
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had subject matter jurisdiction to hear the claim for 
punitive damages and the further claim for incidental 
damages and attorney's fees. Since summary judgment 
was granted on the punitive damage claim, the district 
court apparently found it had jurisdiction to hear that 
claim. 10 Wright, Miller & Kane, Federal Practice and 
Procedure § 2713 (1983) HN1#] ("If the court has no 
jurisdiction, it has no power to enter a judgment on the 
merits and must dismiss the action."). 


The district court, however, held that it did not have 
jurisdiction to hear the claim for incidental damages and 
attorney's fees. It reasoned that, after granting summary 
judgment in favor of First American on the claims for 
compensatory and punitive damages, the remaining 
claim failed to satisfy the jurisdictional amount 
requirement of $ 10,000, which was the required 
amount in effect at the time the complaint was filed. 28 
U.S.C. § 1332(a) (1982). To the extent that First 
American asserts that the district court did not have 
jurisdiction over the claims for punitive damages or 
incidental damages and attorney's fees, we disagree 
for [**7] the reasons set forth below. 


HNYF] In a federal diversity action, the amount alleged 
in the complaint will suffice unless it appears to a legal 
certainty that the plaintiff in good faith cannot claim the 
jurisdictional amount. Si. Paul Mercury Indem. Co. _v. 
Red Cab Co., 303 U.S. 283, 288-89, 82 L. Ed. 845, 58 
S. Ct. 586 (1938). When determining whether the 
amount in controversy has been satisfied, we examine 
the complaint at the time it was filed. Worthams v. 
Atlanta Life Ins. Co., 533 F.2d 994, 997 (6th Cir. 1976). 
Jurisdiction, once established, cannot be destroyed by a 
subsequent change in events. /d. For example, "even if 
part of the claim is dismissed on a motion for summary 
judgment, thereby reducing plaintiff's claim below the 
requisite amount, the court retains jurisdiction to 
adjudicate the balance of the claim." 14A Wright, Miller 
& Cooper, Federal Practice and Procedure § 3702 
(1985). It is with these well-settled principles in [*341] 
mind that we review the holdings of the district court. 


First, we review the district court's jurisdictional holding 
as to the punitive damage claim. HN3IF] In Kentucky, 
punitive damages are governed solely [**8] by statute. 
ky. Rev. Stat. § 417.184(5). The statute provides that "a 
plaintiff shall recover punitive damages only upon 
proving, by clear and convincing evidence, that the 
defendant from whom such damages are sought acted 
toward the plaintiff with oppression, fraud or malice." /d. 
at § 471.184(2). Klepper's complaint described the real 
estate transaction between Osborne and First 


American. He alleged that First American interfered with 
his contractual relationship with Osborne and conspired 
with Osborne to defraud him of partnership revenues. 
He further alleged that such conduct was "intentional, 
oppressive, fraudulent and malicious." 


First American contends that our holding in Sellers v. 
O'Connell, 701 F.2d 575 (6th Cir. 1983), requires that 
we not consider the punitive damage claim for 
jurisdictional purposes. 


We decline to read our holding in Sellers as barring 
punitive damages in the computation of the jurisdictional 
amount. In Sellers, applying the law of the District of 
Columbia, we refused to include a claim for punitive 
damages in the calculation of the jurisdictional amount. 
Sellers, supra, at 579. Critical to our holding [**9] in 
Sellers was that the law of the District of Columbia did 
not favor punitive damages. /d. Indeed, the appellant in 
that case could find no authority supporting an award of 
punitive damages under those facts. Sellers stands for 
the general proposition that a court will find absence of 
jurisdictional amount to a legal certainty when state law 
bars recovery of the type of damages claimed. 
Parmelee_v. Ackerman, 252 F.2d 721, 722 (6th Cir. 
1958) (mental distress damages not includable in 
computation of jurisdictional amount when barred by 
state law). 


By contrast, Kentucky expressly provides for punitive 
damages by statute. Despite the clear and convincing 
standard and the absence of decided cases under the 
statute, we cannot say at the jurisdictional stage that 
appellant could not recover punitive damages to a legal 
certainty. Bell v. Preferred Life Assur. Soc., 320 U.S. 
238, 240-41, 88 L. Ed. 15, 64 S. Ct. 5 (1943); Wood v. 
Stark Tri-County Building Trades Council, 473 F.2d 272, 
274 (6th Cir. 1973). Klepper's allegations, if properly 
proved, could have justified an award of punitive 
damages. Bell, supra, 320 U.S. at 247. [**10] 
Appellant's complaint is sufficient on the issue of 
punitive damages to warrant the court's exercise of 
subject matter jurisdiction. 


Second, we turn to the question whether the district 
court had subject matter jurisdiction to entertain the 
claim for incidental damages and attorney's fees. It is 
well established that HN4#] claims can be aggregated 
to satisfy the jurisdictional amount requirement. 
Lemmon v. Cedar Point, Inc., 406 F.2d 94, 96 (6th Cir. 
1969). Since the court had jurisdiction over the claims 
for compensatory and punitive damages at the time the 
complaint was filed, it also had jurisdiction over the 
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otherwise deficient $ 5,000 claim for incidental damages 
and attorney's fees as well. /d. It is of no moment that 
summary judgment subsequently was granted in favor 
of defendant on the claims for compensatory and 
punitive damages. HNI*F] Once jurisdiction has 
properly attached, it cannot be ousted by subsequent 
events. Worthams, supra, 533 F.2d at 997. Accordingly, 
we hold that the district court erred in dismissing the 
claim for incidental damages and attorney's fees. We 
remand for a determination on the merits of the issues 
presented by that claim. 


[**11] Ill. 


We turn next to the district court's award of summary 
judgment in favor of defendant on the compensatory 
and punitive damage claims. 


HNG*] On an appeal from a summary judgment, we 
review the record de novo to determine whether there 
are genuine issues of material fact. Fed. R. Civ._P. 
56(c). We assess the record in the light most favorable 
to the non-movant, drawing all reasonable inferences in 
its favor. Matsushita [*342] Elec. Indus. Co. v. Zenith 
Radio Corp., 475 U.S. 574, 587, 89 L. Ed. 2d 538, 106 
S. Ct. 1348 (1986). The non-movant, in order to prevail, 
however, must show sufficient evidence to create a 
genuine issue of material fact. Celotex Corp. v. Catrett, 
477 U.S. 317, 322, 91 L. Ed. 2d 265, 106 S. Ct. 2548 
(1986). The showing of a mere scintilla of evidence is 
insufficient; "there must be evidence on which the jury 
could reasonably find for the plaintiff." Anderson _v. 
Liberty Lobby, Inc., 477 U.S. 242, 252, 91 L. Ed. 2d 202, 
106_S. Ct. 2505 (1986). Where clear and convincing 


evidence is required to prove a claim, the court must 
examine the evidence and determine whether a jury 
could find for the plaintiff under [**12] this more 
stringent standard. /d. at 255-56. 


(A) 


With these standards in mind, we turn to the district 
court's summary judgment holding on the compensatory 
damage claim. Appellant contends, without citing 
relevant case law, that since his compensatory damage 
claim was not finalized on appeal from the district court's 
judgment confirming the arbitration award, it did not bar 
the same claim in the current action. This contention is 
contrary to Kentucky law. 


In Pierce v. Frito-Lay, Inc., 426 S.W.2d 439, 440 (ky. 
1968), the court held that HN7[#] only satisfaction of an 


award against a joint tortfeasor could raise a bar 
precluding actions against other tortfeasors. While the 
arbitration award itself did not bar the commencement of 
the instant proceeding, it was clear that when the award 
subsequently was paid by Osborne, Klepper was 
effectively estopped from seeking a second recovery 
from First American. Id.; Penco, Inc. v. Detrex Chem. 


Indus., Inc., 672 S.W.2d 948, 951-52 (Ky. App. 1984). 


We hold that the district court correctly granted 
summary judgment in favor of defendant on the 
compensatory damage claim. 


(B) 


This brings us [**13] to the question whether 
appellant's claim for punitive damages was _ properly 
dismissed on the merits. Klepper contends that, contrary 
to the court's holdings, there was sufficient evidence to 
support a claim for punitive damages under Kentucky 
law. We disagree. 


As stated above, the plaintiff must prove, by clear and 
convincing evidence, that the defendant acted with 
oppression, fraud or malice in order to recover punitive 
damages in Kentucky. Ky. Rev. Stat. § 411.184(2). The 
district court here found that Klepper failed to present 
sufficient evidence on the elements of oppression, fraud 
and malice to defeat First American's summary 
judgment motion. We address Klepper's allegations as 
to each element, evaluating each in light of the 
heightened standard of clear and convincing evidence 
as required by Anderson. 


HN&#| Malice is defined, in relevant part, in the 
Kentucky statute as "conduct which is_ specifically 
intended by the defendant to cause tangible or 
intangible injury to the plaintiff... ." Ky. Rev. Stat. § 
411.184(1)(c). The district court refused to find malice 
based on Klepper's deposition testimony. When asked if 
he thought that First American directed malice or ill 
will [**14] toward him, Klepper responded: "| don't think 
they directed malice or ill will toward me. .. ." 


While we do not consider Klepper's subjective views on 
the presence or absence of malice as dispositive of that 
issue, we do agree with the ultimate holding of the 
district court on the malice issue. The sole evidence 
supporting Klepper's assertion of malice is the 
arbitration testimony of Richard Coriell, vice-president of 
First American. Coriell testified that the construction 
contract was proposed by the bank for two reasons. 
First, it was used as an "incentive" to complete the real 
estate transaction. Second, First American had a "valid 
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need to complete some construction or renovation of the 
building ". This scant evidence, even considered in the 
light most favorable to Klepper, could not overcome a 
motion for summary judgment. A reasonable jury could 
not find by clear and convincing evidence that defendant 


acted with malice. Anderson, supra, 477 U.S. at 255-56. 


[*343] Klepper also claims that First American acted 
with oppression toward him. HNI#] Oppression is 
defined in the Kentucky statute as "conduct which is 
specifically intended by the defendant to subject [**15] 
the plaintiff to cruel and unjust hardship." Ky. Rev. Stat. 
§ 411.184(1)(a). The district court held that Klepper 
asserted no allegations of oppression. Klepper disputes 
this holding on several grounds. 


Klepper points to his complaint which asserts in 
conclusory fashion that First American's actions were 
“oppressive, fraudulent and malicious". Klepper also 
points to the deposition where he testified, "I think their 
conduct was oppressive by way of its results to me." 
Klepper further points to Coriell's testimony which he 
asserts amounts to an admission that First American 
intended to subject him to cruel and unjust hardship. We 
decline to accept Klepper's conclusory allegations as 
sufficient to create a genuine issue of material fact 
under the more stringent, clear and convincing standard 
required for recovery of punitive damages in Kentucky. 


Anderson, supra, 477 U.S. at 255-56. 


Finally, Klepper claims that First American's actions 
toward him were fraudulent. HN10,¥] Fraud is defined 
in the statute as “an intentional misrepresentation, 
deceit, or concealment of material fact known to the 
defendant and made with the intention of causing injury 


to the plaintiff." Ky. Rev. [**16] Stat. § 411.184(1)(b). 


Klepper relies principally on the sequence of 
negotiations for the sale of the property to support his 
contention of fraud. Coriell's testimony at the arbitration 
chronicled the negotiations. He testified that it was 
Osborne who first suggested that $ 3,500,000 be paid in 
cash and the remainder in some other form of 
consideration such as a consulting contract. First 
American made a counter offer suggesting that anything 
over $ 3,500,000 be guaranteed in the form of a 
construction contract. Ultimately, First American's 
suggestion became the basis of the agreement. Klepper 
surmises that this sequence of events and the mere fact 
that there was a separate construction agreement are 
sufficient to create a genuine issue of material fact. 


Such evidence ordinarily might be sufficient to defeat a 


motion for summary judgment under a_ mere 
preponderance standard. Viewing the evidence in the 
light of the requirement of clear and convincing 
evidence, however, it is apparent that Klepper failed to 
present a genuine issue of material fact. Anderson 


supra, at 255-56. 


We hold that the district court correctly granted 
summary judgment in favor of defendant [**17] on the 
punitive damage claim. 


(C) 


Klepper also contends that the district court abused its 
discretion in granting summary judgment before 
sufficient time was allowed for discovery. True, Klepper 
had no opportunity to engage in discovery because the 
court stayed all discovery pending resolution of First 
American's summary judgment motion. 


Normally, Klepper might have prevailed in his challenge 
of summary judgment on this ground. HN11[¥] Fed. R. 
Civ. P. 56(f), however, sets forth the method for 
opposing summary judgment based on insufficiency of 
discovery: 
"Should it appear, from the affidavits of a party 
opposing the motion that the party cannot for 
reasons stated present by affidavit facts essential to 
justify the party's opposition, the court may refuse 
the application for judgment or may order a 
continuance to permit affidavits to be obtained or 
depositions to be taken or discovery to be had or 
may make such other order as is just." 


Klepper had the burden of showing, by affidavit, why he 
was not able to oppose the motion for summary 
judgment. Emmons v. McLaughlin, 874 F.2d 351, 357 
(6th Cir. 1989). Klepper failed to meet his burden by not 
presenting [**18] any affidavit as required under Rule 
56(f). 


We hold that the district court did not abuse its 
discretion in granting summary judgment. 


[*344] IV. 
To summarize: 


We reverse the judgment of the district court to the 
extent that it dismissed the claim for incidental damages 
and attorney's fees based on lack of subject matter 
jurisdiction. We hold that once jurisdiction attached at 
the time the complaint was filed, the court was not 
ousted of such jurisdiction by a subsequent change in 
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events. We therefore remand the case with respect to 
that claim for a determination on the merits. 


We affirm the judgment of the district court to the extent 
it granted summary judgment on the claims for 
compensatory and punitive damages. 


Affirmed in part; reversed and remanded in part. 
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Case Summary 
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Overview 

The court held that four alleged statements from a 
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established a prima facie case under McDonnell 
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employee could point to no other employee who was not 
fired after so consistently and grossly falling short of the 
employer's testing requirements or so_ frequently 
violating company policy. The employee could not 
establish a violation of the ELCRA because she could 
not establish a prima facie case of age discrimination 
under the ADEA. 


Outcome 
The order was affirmed. 
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reviews the grant of a motion for summary judgment de 
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insufficient; there must be evidence on which the jury 
could reasonably find for the non-moving party. In this 
analysis, the judge's function is not himself to weigh the 
evidence and determine the truth of the matter but to 
determine whether there is a genuine issue for trial. 


Business & Corporate 

Compliance > ... > Discrimination > Age 
Discrimination > Federal & State Interrelationships 
Labor & Employment Law > Discrimination > Age 
Discrimination > Federal & State Interrelationships 


Labor & Employment Law >... > Age 
Discrimination > Evidence > Burdens of Proof 


Labor & Employment Law >... > Age 
Discrimination > Scope & Definitions > General 
Overview 


Labor & Employment Law > ... > Age 
Discrimination > Evidence > Circumstantial 
Evidence 


Labor & Employment Law > ... > Age 
Discrimination > Evidence > Direct Evidence 
& State 


HN2 ee Age Discrimination, Federal 


Interrelationships 


The Age Discrimination in Employment Act (ADEA) 
prohibits an employer from taking an adverse 
employment action against an employee because of 
that employee's age. 29 U.S.C.S. § 623/(a). Age 
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Evidence 


Burdens of Proof, Preponderance of 


The motivating-factor standard, applicable in Title VII of 
the Civil Rights Act of 1964 cases, is not appropriate in 
the context of the Age Discrimination in Employment Act 
(ADEA). Instead, a _ oplaintiff must prove by a 
preponderance of the evidence (which may be direct or 
circumstantial) that age was the but-for cause of the 
challenged employer decision. Thus, the plaintiff must 
provide facts that, if believed, would allow the factfinder 
to conclude that age was the but-for cause of the 
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plaintiff may establish a prima facie case of age 
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old at the time of the alleged discrimination, (2) she was 
subjected to an adverse employment action, (3) she 
was otherwise qualified for the position, and (4) she was 
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As to an age discrimination claim, under the Sixth 
Circuit's honest belief rule, as long as an employer had 
an honest belief in its proffered nondiscriminatory 
reason, the employee cannot establish that the reason 
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be incorrect. 
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Employment Act claim, he has similarly failed to 
establish a prima facie case under the Elliot-Larsen Civil 
Rights Act. 
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Opinion 


[*461] BOGGS, Circuit Judge. Plaintiff-appellant 
Rosemary Marsh appeals the district court's order 
granting summary judgment in favor of defendant- 
appellee Associated Estates Realty Corp. (AERC) of 
Michigan, as well as three other AERC corporate 
entities. Marsh sued in the district court after AERC of 
Michigan fired her, alleging violations of the Age 
Discrimination in Employment Act (ADEA), 29 U.S.C. § 
623, and Michigan's Elliot-Larsen Civil Rights Act 
(ELCRA), Mich. Comp. Laws § 37.2202. For the 


reasons that follow, we affirm the district court's order. 


Below is a clear and thorough statement of the facts as 
provided in the district court's Order Granting 
Defendants’ Motion for Summary Judgment. No party 
disputes [**2]the following rendition of the events 
giving rise to this case: 


Marsh was hired as a leasing consultant by AERC 
of Michigan in March 2004. She was interviewed 
and hired by Pam Carson, a property manager who 
also served as her supervisor. Approximately one 
year later, she voluntarily left her position to pursue 
employment opportunities elsewhere. All of the 
parties agree that she left the Company on good 
terms and that Carson told her that she "could 
always come back" to AERC of Michigan. After 
Carson contacted Marsh and asked if she would 
like to return, she resumed her position with AERC 
of Michigan in May 2005. However, Marsh's tenure 
of employment was_ shortened when _ her 
employment was_ involuntarily terminated in 
December of 2007. Marsh was sixty years old when 
she was initially hired, sixty-one years old when she 
was rehired, and sixty-three years old when she 
was terminated. 


During her tenure at AERC of Michigan, Marsh 
primarily worked as a leasing consultant at The 
Oaks at Hampton, where her primary job 
responsibility was to facilitate the rental of the 
apartments (i.e., showing apartments [*462] to 
prospective tenants, obtaining leases, marketing 
and promotion, and assisting residents). [**3] The 
evidence reflects—and the Defendants do not 
contest—that she was effective in this position 
when performance is measured in terms of the 


number of apartments leased. 


However, AERC of Michigan also uses additional 
metrics to evaluate the performance of its 
employees, such as the use of a third-party 
contractor who conducts anonymous telephone and 
video evaluations of a leasing consultants’ sales 
techniques and customer communication skills. The 
contractor scores these so-called "phone shops" 
and "video shops" on a one-hundred-point scale, 
which is broken down into numerous sub- 
components. Leasing consultants are expected to 
achieve a score of at least ninety (90) on the 
"telephone shops" and at least eighty (80) on the 
"video shops." This expectation is conveyed to the 
employees in an "Audio and Video Recording 
Acknowledgment" form, which advises them that (1) 
they may be recorded and evaluated, and (2) these 
evaluations "may be used for rewarding good 
performance, coaching for improved performance, 
and for disciplinary purposes, up to and including 
termination of employment." Despite acknowledging 
that she received and signed this form, Marsh 
insists that she had been repeatedly [**4] assured 
that these "shops" would be used only to assist the 
employees in improving their job performances and 
not for such disciplinary measures as demotion or 
discharge. 


Marsh's scores on these evaluations were 
considerably lower than expectations. Over the 
course of her employment, she received scores of 
forty-one and fifty-six on the "video shops," and 
eighty-two, forty-five, FN2 forty-one, fifty-seven, 
thirty-five, eighty-three, eighty, one hundred, fifty, 
and seventy-six on the "phone shops." Thus, out of 
twelve total evaluations, she met expectations only 
once. In a "video shop" in February 2006, Marsh 
failed to obtain the identification of an (acting) 
prospective tenant prior to providing a tour of the 
apartment. This failure runs counter to AERC of 
Michigan's personal safety policy, which provides 
that government-issued identification must be 
obtained from each individual of legal age prior to 
embarking upon a tour of the facilities. The policy 
also states that "[e]veryone must be treated in a 
fair, equal manner; therefore, consistency when 
administering this policy is essential." On March 16, 
2007, Carson and Diane Shimoura (another 
property manager) sent Marsh a memorandum 
[**5] which indicated that (1) all three of her "phone 
shop" evaluations (eighty-two, forty-five 
(disregarded), and forty-one) during the preceding 
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six-month period were unacceptable, and (2) her 
scores must significantly improve. Several days 
later (March 20th), she received a "phone shop" 
score of fifty-seven. During the following week 
(April 2nd), she received another memorandum 
advising her that she was required to take several 
immediate steps to improve her scores. On April 
17th, Shimoura sent her a written warning which 
specified that "future phone shops need to be within 
acceptable range." Marsh was also advised that, if 
she failed satisfy this requirement, "additional 
corrective action, up to and including termination[,] 
will occur." She subsequently received three 
unacceptable scores (eighty-three, eighty, and 
fifty)—in addition to her one acceptable score of 
one hundred—in the next five months. 


FN2 This score came around the same time that 
Marsh had received a diagnosis [*463] of kidney 
cancer and was disregarded by her employer. 


Employees of AERC of Michigan are also 
evaluated through annual performance reviews. In 
January 2005, Marsh was given an overall score of 
two out of four ("Meets [**6] basic expectations; 
requires improvement in some areas."), with sub- 
scores of two in several areas (communication, 
creativity, customer satisfaction, initiative, and job 
knowledge) and three in others (dependability, 
planning and organization, and teamwork). Later 
that year, she was issued an employee reprimand 
in which several areas for improvement were 
highlighted. In 2006, her overall performance 
review score was three out of four ("Generally 
satisfies expectations and recognizes areas for 
improvement."), based on sub-scores of two in 
several areas (communication, creativity, job 
knowledge, and planning and organizing), three in 
others (customer satisfaction, initiative, and 
teamwork), and a four in one (dependability). Her 
2007 review showed improvement, with an overall 
score of three and only one sub-score of two 
(creativity). 


In October 2007, AERC of Michigan employed 
Amy Horn to serve as its property manager at The 
Oaks at Hampton, and Carson was promoted to a 
position in which she no longer had day-to[-|]day 
responsibilities at that location. In November 2007, 
Marsh received a "video shop" score of fifty-six and, 
once again, failed to obtain the requisite 
identification prior [**7] to providing a prospective 
tenant with a tour through the facilities. According to 


the affidavits that were submitted by AERC of 
Michigan, Miria Rabideau (regional vice president 
of AERC of Michigan) contacted Carol Screngi 
(human resources generalist for AERC) to express 
her concerns about Marsh's work performance, 
such as her low "phone shop" scores and her 
violations of the Company's identification policy. 
After reviewing Marsh's performance documents, 
Screngi recommended that Rabideau and Carson 
place Marsh on final probation and provide her a 
"Performance Development and Improvement 
Form" ("PDIF"). She also advised them to schedule 
additional "phone shops" and "video shops" for 
Marsh during the month of March so that her 
compliance with the PDIF could be assessed. After 
Rabideau approved this course of action, Carson 
relayed this recommendation to Horn, who, on 
November 29, 2007, met with Marsh to present her 
the PDIF. 


The PDIF (1) indicated that Marsh was being 
placed on final probation, (2) identified several 
areas in which her performance had not met 
Company standards, and (3) required her to, 
among other things, always obtain the identification 
of every prospective tenant prior [**8] to every tour 
and attain a score at least ninety (90) on all future 
"video shops" and "phone shops." This form also 
indicated that her failure to achieve these objectives 
would result in "additional action, up to and 
including termination." 


On December 5th, Marsh received a phone shop 
score of seventy-six, which was reported by Horn to 
Carson. On December 6th, Cornelius Young (a 
leasing manager with AERC of Michigan) notified 
Horn via e-mail that Marsh had (1) violated a 
company policy against holding apartment units 
without receiving deposits in advance, and (2) 
shown particular apartment units to tenants, 
contrary to an instruction that they not be shown. 
On December 10th, Horn forwarded this e-mail to 
Carson and inquired as to her "thoughts on moving 
forward." Carson recommended that [*464] 
Marsh's employment be terminated—a decision 
that was approved by Rabideau and Screngi. 


On December 12th, Horn met with Marsh to advise 
her of her termination. Marsh contends that Horn 
stated during this meeting, "I think you're getting too 
old for your job because of that phone shop" or "I 
think you're just getting a little too old for your job." 
Marsh also alleges that Horn directed several 
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derogatory [**9] age-related comments toward her 
during the two months of her _ supervision. 
Specifically, she states that Horn (1) called her "Old 
Rose" on "a couple" of occasions, (2) had ma|d]e 
statements to the effect of "you're slipping, you're 
getting old" when anybody forgot something, and 
(3) inquired on one occasion when Marsh had to 
put paper in the bottom drawer of the photocopier if 
she was "too old to get down there." 

On December 29, 2007, Marsh completed an intake 
questionnaire with the Equal Employment 
[Opportunity] Commission ("EEOC"), and = on 
January 2, 2008, she filed a discrimination charge. 
On June 3, 2010, the EEOC issued its finding of 
reasonable cause to believe that she had been 
discharged in violation of the ADEA. When efforts 
at settlement failed, the EEOC issued a "right-to- 
sue" letter on July 15th. Marsh timely filed this 
lawsuit on October 13th. 

Dist. Ct. Op. at 1-6 (internal citations omitted). 


After discovery, AERC of Michigan moved for summary 
judgment. In addition, the three other AERC corporate 
entities moved to dismiss themselves from the litigation, 
arguing that they were not Marsh's employer and could 
not be held liable under the "single employer" doctrine. 
The district [**10] court, after explaining the law used to 
analyze ADEA and ELCRA claims, found that: (1) Marsh 
had not presented any direct evidence of age 
discrimination; and (2) Marsh also could not present 
sufficient circumstantial evidence of age discrimination 
under the framework of McDonnell Douglas Corp. v. 
Green, 417 U.S. 792, 93 S. Ct. 1817, 36 L. Ed. 2d 668 
(1973). Accordingly, the court declined to address the 
motion to dismiss and instead granted summary 
judgment for all defendants. 


With regard to Marsh's purported direct evidence of age 
discrimination—four statements allegedly made by 
Horn—the district court held that these statements did 
not demonstrate that Marsh's termination occurred 
because of age. The district court held that three of the 
statements had no causal connection to AERC of 
Michigan's decision to fire Marsh, but rather were made 
in contexts totally distinct from Marsh's termination. The 
district court noted that at most, these alleged 
statements permitted the inference that Marsh's 
termination was due to age discrimination, and thus did 
not constitute direct evidence. In addition, while Marsh 
insisted that Horn's fourth alleged comment—that Marsh 
was getting too old for her job—was made at the time 
Horn [**11] informed Marsh of her termination, the 
district court found that this was not direct evidence that 


Marsh was fired because of her age, as Horn was not 
the decision-maker with respect to firing decisions. 


Moving to Marsh's circumstantial evidence of age 
discrimination, the district court found that Marsh had 
established a prima facie case under McDonnell 
Douglas. Nonetheless, it held that AERC of Michigan 
had presented legitimate, nondiscriminatory reasons for 
firing Marsh—that she had repeatedly received 
unacceptable performance-testing (phone-shop and 
video-shop) scores and had violated several company 
policies. The district court held [*465] that Marsh could 
not raise a genuine issue of material fact that these 
reasons were pretextual and ruled that Marsh could not 
meet her evidentiary burden under the McDonnell 
Douglas framework. 


Given that Marsh failed to provide direct or 
circumstantial evidence that the legitimate proffered 
reason was pretext for age discrimination by AERC of 
Michigan, the district court granted AERC of 
Michigan's motion for summary judgment. In addition, 
the court, rather than considering the motion to dismiss 
submitted by the other three AERC corporate entities, 
simply [**12] granted summary judgment for them as 
well. 


HN1[#| Summary judgment is appropriate when "the 
movant shows that there is no genuine dispute as to any 
material fact and the movant is entitled to judgment as a 
matter of law." Fed. R. Civ. P. 56(a). This court reviews 
the grant of a motion for summary judgment de novo. 
Hirsch v. CSX Transp., Inc., 656 F.3d 359, 362 (6th Cir. 
2011). We must construe all evidence and draw all 
inferences against the moving party. Martin v. Cincinnati 
Gas & Elec. Co., 561 F.3d 439, 443 (6th Cir. 2009). 
However, "[t]he mere existence of a scintilla of evidence 
in support of [the non-moving party's] position will be 
insufficient; there must be evidence on which the jury 
could reasonably find for the [non-moving party]. 
Shropshire v. Laidlaw Transit, Inc., 550 F.3d 570, 576 


(6th Cir. 2008) (quoting Anderson v. Liberty Lobby, Inc., 
477 U.S. 242, 252, 106 S. Ct. 2505, 91 L. Ed. 2d 202 


(1986)). In this analysis, "the judge's function is not 
himself to weigh the evidence and determine the truth of 
the matter but to determine whether there is a genuine 
issue for trial." Anderson, 477 U.S. at 249. 
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A 


HNYF] The ADEA prohibits an employer from taking 
an adverse employment action against an employee 
because of that [**13] employee's age. See 29 U.S.C. § 
623(a). Age discrimination claims made under the 
ELCRA are assessed using the same _ analytical 
framework as those made under the ADEA. Bondurant 
v. Air Line Pilots Ass'n, Int'l, 679 F.3d 386, 394 (6th Cir. 
2012). A plaintiff may establish a violation of the ADEA 
by presenting either direct or circumstantial evidence. 
See Provenzano v. LCI Holdings, Inc., 663 F.3d 806, 
811 (6th Cir. 2011). As the district court correctly noted, 
for evidence to qualify as direct, a factfinder must not 
need to "draw any inferences in order to conclude that 
the challenged employment action" violated the ADEA. 
Dist. Ct. Op. at 8 (quoting Johnson v. Kroger Co., 319 
F.3d_ 858, 865 (6th Cir. 2003)). lf inferences are 


required, the evidence is properly classified as 
circumstantial, and the plaintiff must satisfy the 
additional demands of the McDonnell Douglas 
framework. 

1 


Here, the district court did not state the current standard 
when describing what the proffered evidence must 
demonstrate in order to establish a violation under the 
ADEA or the ELCRA. The district court stated that a 
plaintiff must provide evidence, "which, ‘if believed, 
requires the conclusion that unlawful discrimination 
[**14] was at least a motivating factor in the employer's 
actions.” /bid. (emphasis added) (quoting Jacklyn v. 
Schering-Plough Healthcare Prods. Sales Corp., 176 


F.3d 921, 926 (6th Cir. 1999)). However, ten years after 
Jacklyn, the Supreme Court clarified that HN3[*] the 


motivating-factor standard, applicable in Title VII cases, 
was not [*466] appropriate in the context of the ADEA. 
See Gross v. FBL Fin. Servs., Inc., 557 U.S. 167, 177. 
129 S. Ct. 2343, 174 L. Ed. 2d 119 (2009). Instead, "[a] 
plaintiff must prove by a preponderance of the evidence 
(which may be direct or circumstantial), that age was the 
‘but-for' cause of the challenged employer decision." /d. 
at 177-78 (emphasis added); see also Geiger v. Tower 
Auto., 579 F.3d 614, 621 (6th Cir. 2009) ("Gross 
enunciated the correct standard for ADEA claims as 
whether the plaintiff has proven 'by a preponderance of 
the evidence .. . that age was the "but-for" cause of the 
challenged employer decision.” (quoting Gross, 557 
U.S. at _177-78)). Thus, the plaintiff must provide facts 
that, if believed, would allow the factfinder to conclude 


that age was the but-for cause of the challenged 
adverse employment action. 


2 


HN4#] If a plaintiff relies on circumstantial, rather than 
direct, evidence, she [**15] may take advantage of the 
burden-shifting framework of McDonnell Douglas, 
imported from Title VII cases. Yeschick v. Mineta, 675 
F.3d 622, 632 (6th Cir. 2012). Under this framework, a 
plaintiff may establish a prima facie case of age 
discrimination by showing: "(1) [s]he was at least 40 
years old at the time of the alleged discrimination, (2) 
[s]he was subjected to an adverse employment action, 
(3) [s]he was otherwise qualified for the position, and (4) 
[s]he was rejected and someone outside the protected 
class was selected." Harris v. Metro. Gov't of Nashville 
& Davidson Cnty., Tenn., 594 F.3d 476, 485 (6th Cir. 
2010). \f the plaintiff makes this showing, "the burden of 
production [then] shifts to the defendant to articulate a 
nondiscriminatory reason for its action." /bid. If the 
defendant meets this burden, "the burden of production 
shifts back to the plaintiff to show that the [defendant's] 
proffered reason was mere pretext for intentional age 
discrimination." /bid. 


On appeal, Marsh does not appear to press the 
argument that Horn's alleged statements constitute 
direct evidence of an ADEA violation. Rather, Marsh 
mentions Horn's statements while attempting to 
establish pretext during [**16] the final phases of the 
McDonnell Douglas analysis. See Appellant Br. at 20- 
21. Even so, we agree with the district court that Horn's 
four alleged statements did not constitute direct 
evidence of age discrimination. 


Marsh alleged that Horn: (1) called her "Old Rose" 
several times prior to her termination; (2) made 
statements to the effect of "you're slipping, you're 
getting old" when other co-workers were forgetful; (3) 
once asked Marsh if she was "too old to get down there" 
when she bent down to replace paper in the 
photocopier; and (4) at the time of Marsh's firing, said, "I 
think you're getting too old for your job because of that 
phone shop" or "I think you're just getting a little too old 
for your job." As the district court noted, the first three 
alleged statements were not made in connection with a 
decision to fire Marsh. At the most, these statements 
show only that Horn felt that Marsh was an elderly 
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individual and that some stage of old age was correlated 
with a decrease in job performance. To hold that age 
was the but-for cause of Marsh's termination, a 
factfinder would still have to infer from these statements 
that Horn's supposed disdain for the elderly led her to 
fire Marsh. [**17] Thus, these statements do not 
constitute direct evidence of age discrimination. See 
Geiger, 579 F.3d_at 621 (holding that HN5*] 
statements "unrelated to the decisional process itself 
[cannot] suffice to satisfy the plaintiffs burden . . . of 
demonstrating animus" [*467] (alteration in original) 
(internal quotation marks omitted)). 


In addition, all four alleged statements were made by an 
individual who was not a decision-maker with respect to 
the firing of AERC employees. Thus, even though 
Horn's fourth statement was supposedly made during 
the decisional process, i.e., at the time of Marsh's firing, 
that statement, as well as the other three, cannot 
constitute direct evidence that AERC of Michigan 
engaged in age discrimination when it terminated 


Marsh. See Rowan v. Lockheed Martin Energy Sys., 
Inc., 360 F.3d 544, 550 (6th Cir. 2004) (holding that 
HN6|*] when an individual is not "a decision-maker in 
connection with the discharges[,] whatever 
statements he made are irrelevant" and thus "will not 
constitute direct evidence"); see also Geiger, 579 F.3d 
at 620-21 (noting that "[a]ny discriminatory statements 
must come from decisionmakers to constitute evidence 
of discrimination"). | 


Marsh contests the fact that Horn was not a decision- 
maker and argues that "[t]he lower Court weighed the 
evidence and essentially made a fact-finding when it 
determined that Amy Horn was not the decision maker." 
Appellant Br. at 10. While it is true that, on a motion for 
summary judgment, we take all facts in the light most 
favorable to the non-moving party, Marsh has not 
produced any concrete evidence that Horn was indeed 
a decision-maker. There is nothing in the record that 
indicates that Horn had any input in the decision to fire 


‘Although the district [**18] court mistakenly used the 
motivating-factor language rather than the but-for language 
when outlining what a plaintiff must demonstrate to prove a 
violation of the ADEA, see supra subsection III.A.1, this error 
had no effect on the district court's ultimate analysis. Because 
the district court found that the statements at issue did not 
constitute direct evidence, both because most of them were 
unrelated to Marsh's termination and all of them were made by 
a non-decision-maker, it never evaluated whether these 
statements established that age was the but-for cause of 
Marsh's discharge. 


Marsh. The only citations Marsh provides to support her 
claim that Horn [**19] was a decision-maker are the 
answers of defendants to EEOC interrogatories and her 
own deposition testimony. 


In the interrogatory answers, AERC nowhere specifically 
indicated that Horn had the authority to make firing 
decisions, but rather listed Horn as one of four 
individuals who "recommended Claimant's discipline, 
demotion, and/or discharge." This statement does not 
indicate that Horn had any decision-making power (as 
opposed to being one of several recommenders) and is 
completely consistent with AERC's assertion that Horn 
merely passed along independently generated reports 
of Marsh's inadequate performance and that individuals 
higher up the chain of command, including Rabideau, 
Carson, and Screngi, made the ultimate decision to fire 
Marsh, as recited supra at p. 4. In fact, immediately after 
the interrogatory answer that Marsh cites, AERC 
submitted another answer indicating that Rabideau was 
the only individual "who made the final decision to 
discipline, demote, and/or discharge Claimant," further 
supporting AERC's position that Horn was not a 
decision-maker. 


With respect to Marsh's deposition, in response to a 
question about who made the decision to terminate her, 
Marsh simply states: [**20] "I have no idea. | thought it 
was coming from Amy [Horn] because she says, I've 
decided to terminate you as of today, right now." At the 
most, this statement indicates that Marsh did not 
affirmatively know who made the decision to fire her but 
felt that Horn could possibly have been the decision- 
maker given comments that Horn allegedly made at the 
time of Marsh's _ firing. AERC of Michigan, 
however, [*468] has submitted depositions from both 
Carson and Rabideau indicating that Carson 
recommended Marsh's termination and that Rabideau 
was the one who ultimately approved this decision. In 
the face of this evidence, Marsh's unfounded 
speculation, supported by no concrete proof, does not 
raise a genuine dispute of material fact. 


As we have frequently stated, "[t]he mere existence of a 
scintilla of evidence in support of [the non-moving 
party's] position will be insufficient; there must be 
evidence on which the jury could reasonably find for the 
[non-moving party]. Shropshire, 550 F.3d at 576 
(quoting Anderson, 477 U.S. at 252). Marsh has failed 
to cite any evidence in the record that would allow a jury 
to reasonably find that Horn made—or even had the 
power to make—a _ decision to terminate her 
[**21] employment, while AERC has _ provided 
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documentation indicating that Carson recommended the 
termination decision and that it was approved by 
Rabideau. Thus, the district court properly disregarded 
Marsh's unsupported claim to the contrary and found 
that Horn's statements did not constitute direct evidence 
that AERC of Michigan engaged in age discrimination. 


Cc 


The district court also properly held that Marsh failed to 
satisfy the requirements of the McDonnell Douglas 
framework and thus could not establish circumstantial 
evidence of age discrimination. The court first held that 
Marsh had established a prima facie case because she 
was over 40 and thus within the protected class, she 
had been terminated, she was qualified for her position, 
and she was replaced by a substantially younger 
individual, Marla Stuckey, age 26. 


Assuming without deciding that Marsh established a 
prima facie case under McDonnell Douglas, we hold 
that AERC of Michigan presented a_ legitimate, 
nondiscriminatory reason for Marsh's termination and 
that Marsh did not successfully rebut that reason by 
demonstrating that it was pretextual. AERC of Michigan 
claims that it discharged Marsh as a result of her 
unacceptably low phone- [**22] and video-shop scores 
and her several violations of company policies. Appellee 
Br. at 37-38. Marsh does not contest her actual phone- 
and video-shop scores and concedes that these scores 
were lower than those required by AERC and that they 
were compiled not by Horn, but by independent third- 
party investigators, who Marsh admits expressed no 
discriminatory animus towards her. Nor does Marsh 
dispute that she violated company policy during two 
different video-shops—again, conducted by 
independent third parties—when she failed to obtain a 
prospective tenant's identification prior to providing a 
tour of the apartment facilities. Marsh does contest the 
other alleged violations of company policy that were 
reported in an email by Young, i.e., that she held 
apartment units without receiving advance deposits and 
that she showed certain apartment units to tenants 
contrary to an instruction that they not be shown. 
Regardless of whether Young's report was _ true, 
however, Marsh has presented no evidence that those 
involved in her firing did not reasonably believe it to be 
true. Thus, HN7|*| under this circuit's "honest belief" 
rule, "as long as [AERC of Michigan had] an honest 
belief in its proffered nondiscriminatory [**23] reason . . 
. , the employee cannot establish that the reason was 
pretextual simply because it is ultimately shown to be 


incorrect." Majewski v. Automatic Data Processing, Inc., 
274 F.3d 1106, 1117 (6th Cir. 2001). 


Moving to the bulk of Marsh's pretext argument, Marsh 
insists that a number of [*469] other employees 
received phone- and video-shop scores below AERC of 
Michigan's target levels (90 for phone-shops and 80 for 
video-shops) and thus that these targets were 
unenforced standards used to conceal discrimination. 
As the district court astutely noted, however, all the 
employees to whom Marsh refers, while having received 
a few scores below the prescribed targets, either also 
received a number of high passing scores or, while 
scoring below the targets, still scored well above Marsh 
in absolute terms. Marsh cites no employee who 
consistently received scores in the forties and fifties or 
who was tested twelve times and passed only once. 
Additionally, Marsh can point to no employee retained 
by AERC of Michigan after engaging in the violations of 
company policy ascribed to her. 2 In sum, Marsh can 
point to no other employee who was not fired after so 
consistently and grossly falling short AERC [**24] of 
Michigan's testing requirements or so_ frequently 
violating company policy. Thus, she cannot establish 
pretext by citing the retention of other employees. 


Finally, Marsh asserts that Horn's alleged age-related 
statements, discussed above, demonstrate that AERC 
of Michigan's proposed reasons for her termination are 
a mere pretext used to mask age discrimination. As 
discussed supra in Section III.B, however, Marsh cannot 
demonstrate that these alleged comments were made 
by a decision-maker or that the individuals with the 
power to fire her harbored any discriminatory animus. 
Thus, the alleged statements of an individual with no 
authority to fire Marsh cannot demonstrate that AERC of 
Michigan considered Marsh's age when firing her, 
much [**25]less that AERC of Michigan's espoused 
reasons were pretextual and that age was actually the 
but-for cause of Marsh's termination, as required by 
Gross. 


2Marsh also tangentially argues that any consideration of the 
phone- and video-shop scores was error because they 
constitute hearsay. However, these reports were not 
introduced to prove the truth of the matters asserted therein, 
but rather to demonstrate the state of mind of AERC of 
Michigan's decision-makers when they fired Marsh, and thus 
they do not constitute hearsay. See Michael v. Caterpillar Fin. 
Servs. Corp., 496 F.3d 584, 598 (6th Cir. 2007). 
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Finally, because Marsh could not establish a prima facie 
case of age discrimination under the ADEA, the district 
court correctly held that she also could not establish a 
violation of the ELCRA and properly granted summary 
judgment to defendants on Marsh's state-law claim. See 
Geiger, 579 F.3d_at 626 (HN&|# "Because [plaintiff] 
has failed to present evidence sufficient to establish the 
elements of an ADEA claim, he has similarly failed to 
establish a prima facie case under the ELCRA."). In 
addition, given that Marsh could not demonstrate that 
AERC of Michigan violated the ADEA, it was 
appropriate for the district court to grant summary 
judgment for the other three AERC corporate entities as 
well rather than engaging in an analysis of whether they 
qualified as Marsh's employer. 


IV 
For the foregoing reasons, we AFFIRM the district 


court's order granting summary judgment to all 
defendants. 


End of Document 
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Q_ What year did you start high school? 


A Ican't remember off the top of my head. 2000 -- 
I'm not sure, but around 2006. 

Q_ Okay. 

A Yeah. 

Q_ And |assume you went to high school in the United 
States, because there were better educational 
opportunities for you -- 


-- in the United States as opposed to Sudan? 

Yes. 

And your father is a physician, correct? 

Yes. 

Do you know when he started practicing medicine? 

| know he graduated in 1980, but I'm not sure when 
exactly. 

Okay. 

| wasn't born. 

So, | won't hold you to it. | know it was -- 

Yeah. 

-- before you were born -- 

Yeah. 

-- it sounds like -- 

Yeah. 

-- but he's been -- it's your understanding he's 


Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
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1 A_ I wanted to go back and experience my culture a 


2 little bit more and get a medical education. We 

3 have, like, very good universities out there, so | 

4 thought I'd go down there for going to school. 

5 Q So, if | heard you correctly -- and let me break 

6 — that down. 

7 A Yeah. 

8 Q | think there were a few reasons in there, please 

9 correct me if | misstate any of them. 

10 A Yes. 

11. Q You went back to Sudan become -- to become 

12 culturally emersed in your native homeland, number 
13. one? 

14 A Yep. Yes. 

15 Q And then, number two, you went back there to attend 
16 medical school? 

17 A Yes. 

18 Q Did you apply to any medical schools in the United 
19 States? 

20 A No. 

21 Q Why not? 

22 A _ |was set up, in my mind, to go to medical school in 
23 Sudan. It's shorter, takes less time, and that's -- 
24 |Imadeup my mind that! was going to go down there. 
25 Q Okay. Now, it's terribly unfortunate -- | 


Page 15 
been practicing medicine since approximately 1980? 


A Yeah, since he graduated, | believe so, yeah. 

Q_ And that's your best understanding? 

A Yeah. Yeah. 

Q_ Okay. So, he practiced medicine well before your 
family and you came to the United States in 2003? 

A Yes. 

Q_ And then, when you came over here with your family 
in 2003, your father, | presume, began practicing 
medicine in the United States, correct? 

A Yes. Yeah. 

Q Okay. At some point, you went back to Sudan, 
correct? 

A Yeah. 

Q_ And let me clarify my question to you. I'm not 
saying when you went back to Sudan -- | don't just 
mean for, like, a quick week visit or, like, a day 
visit or a short-term visit. 

A Uh-huh. 

20 Q What! mean is, you went back to Sudan to actually 

live there, correct? 

22 A Yes. 

23 Q When did you go back to Sudan, approximately? 

24 A l|went there end of 2009, 2010. Beginning of 2010. 

25 Q Why did you go back to Sudan? 
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understand the world, in my view, is not fair, but, 


you would agree with me that the healthcare system 
in the United States is superior to the healthcare 
system in Sudan? 
A Correct. 
Q_ And we can ascribe that to a variety of reasons, 
but, chief among them probably being socioeconomic 
disparities with the United States being a first 
world country and Sudan being somewhat below that? 
MR. LASSER: It's getting a little 
overbroad beyond the scope of the case. 
MR. WASLAWSKI: It's a discovery 
deposition, Counsel. 
MR. LASSER: Understood. 
Understood. 
MR. WASLAWSKI: It's proportional to 
the needs of the case and, you know, your objection 
is noted for the record. 
19 BY MR. WASLAWSKI: 
20 Q You can answer. 
21 A Yes. 
22 Q After you finished medical school, you came back to 
23 the United States, correct? 
24 A Yes. 
25 Q When did you come back to the United States? 
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A 2016. 


Q And correct me if I'm wrong, but you began your 
residency at Ascension Genesys in the summer of 
2020; is that correct? 

A Yes. 

Q_ So, what did you do in the United States between the 
years of 2016 and 2020, generally speaking? 

A |was doing clinical externships and studying for my 
licensing exams to -- to match. 

Q_ What's your current address? 

A My current address is 300 M Street Northeast, 
Washington DC. 

Q_ And is that where you're attending residency? 

A Yeah. 

Q Could you spell the name of your street for the 
record? 

A M Street, 300 M Street. 

Q M, as in man? 

A Letter is M, yeah. 

Q_ You previously lived at 4558 Guildford Drive, West 
Chester, Ohio, ZIP code 45069; is that accurate? 

Yes. 

When did you stop living there? 
Around June. 

Of this year? 
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A Hecomes and goes. He -- he travels and comes back, 


So -- 

Q_ Did your father live there with your family? 

A Yeah, he's also -- yeah. Yep. 

Q Correct me if I'm wrong, but you were a resident at 
Ascension Genesys for parts of 2020 through parts of 
2021; is that correct? 

A Yep. 2020. I'm not sure about 2021. 

Q_ I'msorry, you said you're not sure about 2021? 

A Yeah, 2020. 

Q_ Okay. 

A Yeah. 

Q_ And it's my understanding, per some of the 
information that your counsel provided on your 
behalf in discovery of this lawsuit, that at all 
times while you were a resident at Ascension 
Genesys, you lived at 7106 Cedar Bend Drive, Grand 
Blanc, Michigan, ZIP code 48439; is that correct? 

A Yes. 

Q_ And you lived continuously at the Cedar Bend address 
at all times from approximately July 2020 through 
July 2021; is that accurate? 

A Yes. 

Q_ Just to be clear, you were not living at any other 
address during the time period of July 2020 through 
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Yeah. 
So, June of 2023? 
Yes. 
Did you own that residence? 
Yes. 
Did you live there with anyone else? 
Yeah. 
Who did you live there with? 
My mom and two sisters. 
I'm so sorry, | didn't hear you. Did you say one or 
two? 
Two sisters. 
What is your mother's name? 
Nagwa. 
Could you spell that for the record, please? 
N-A-G-W-A. 
And what are the names of your sisters? 
Safa and Randa. 
Could you spell their names for the record, please? 
S-A-F-A and R-A-N-D-A. 
Who is Randa Elzein? 
That's my sister. 
Who is Mohammed Elzein? 
That's my brother. 
Did he live there too? 
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July 2021, correct? 


A I mean, | traveled here and there, but | was living 
-- that was my primary residence. 

Okay. What is your father's full legal name? 

Fatehi. 

Could you spell that for the record, please? 

F-A-T-E-H-I. 

And he has the same last name as you? 

Yes. 

What is your father's residential address? 

His residential address is 4558 Guildford Drive. 

Okay. The address we just spoke about a moment ago? 

Yeah, but he comes and sees me in DC and goes back, 
SO -- 
Q Sure. He travels, he may visit you in DC -- 
A Yeah. 
Q_ --in your current residency program, but, the place 

where he lives is the Guildford Drive address in 
West Chester, Ohio, correct? 

A Yep. Yep. 
Q Okay. Who is your father's employer? 
A He's not employed right now. 
Q_ Ishe retired? 
A 
Q 
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| believe so. I'm not sure. 
Let me say this differently. Does he practice 
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1 okay? 

2 Okay. (Reviewing.) Okay. 

3 You reviewed the document in its entirety? 

4 Yep. 

5 You've seen this document before, correct? 

6 I did. 

7 Q In fact, if we look at the bottom left corner of the 

8 first page and the bottom left corner of the second 
9 page, you digitally signed this document, under 

10 penalty of perjury, on May 12th, 2021 at 12:07 p.m. 
11. Eastern time, correct? 

12 A Yes. 

13 Q You carefully reviewed this document before you 
14 ~— digitally signed it under penalty of perjury on 

15 = May 12th, 2021, correct? 

16 A Yep. 

17 Q And when you signed the charge under penalty of 
18 perjury, you believed the information in it was 

19 accurate, correct? 

20 A Yep. 

21 Q So, do you see, Dr. Elzein, on -- it starts on the 
22 _~_s first page. There's a section that says "The 

23 particulars are" and then there's a description of 
24 the allegations that continues on to the second 

25 page. Do you see the section I'm referring to? 
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A Yeah. 


Q Who wrote that? 

A The EEOC representative. 

Q_ Based on all of the information that you conveyed to 
the EEOC representative, correct? 

A Through a phone call, yeah. 

Q_ So, if you look at the first page of Exhibit 2) Dr. 
Elzein, if you look at the middle of the page, 
there's a box that says "Dates on which the 
discrimination took place". Do you see that section 
of Exhibit 2, Dr. Elzein? It's in the middle of the 
page to the -- right side of the page. 

A This one right here? 

MR. WASLAWSKI: You're -- let the 
record reflect that Dr. Elzein is pointing to a box 
that says "Earliest: July 1st, 2020. Latest: 
December 14th, 2020." 

BY MR. WASLAWSKI: 

Q_ Yes, Dr. Elzein, that's what I'm referring to. 

A (Shook head in an affirmative manner.) 

Q_ So, the charge expressly states that it takes action 
with discriminatory conduct that allegedly occurred 
during the time periods of July 1st, 2020 through 
December 14th, 2020, correct? 

25 A Yep. 
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Q_ You don't have access to -- do you know what an HRIS 


system is? 

A No. 

Q_ Okay. You clearly -- you don't even know what an 
HRIS system is. 

You don't have access to Ms. 
Daugherty's HRIS system, do you? 

A No. 

Q_ Do you have any record -- do you have any access to 
Ascension Genesys's HR records? 

A No. 

Q_In fact, you weren't authorized to have any access, 
were you? 

A _ No, yeah. 

Q Okay. So, you're completely speculating that there 
was no investigation into the complaint you made to 
Ms. Daugherty, isn't that true? 

A My -- my counsel asked the -- the -- the counsel 
representing Genesys are there going to be any 
safeguards that this doesn't happen again, and she 
said -- she never -- she said, "We just need a 
video. Just give us the video.” 

She -- | felt very dismissed, and 
there was nothing -- 
MR. WASLAWSKI: Motion to strike as 
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1 Q You have no idea what Marney Daugherty did or didn't 


2. doinresponse to the complaint you made to her on 
3 November 30th, 2020; is that true? 

4A Yes. 

5 Q_ So, I'm handing you, Dr. Elzein, what was previously 
6 marked as Exhibit 3 

7 A Uh-huh. 

8 Q And we talked about this letter earlier, right? 

9 A Uh-huh. 

10 Q Yes or no? 

11 A This document? 

12 Q Yes, Exhibit 3) We talked about this -- this is a 
13 letter dated April 28th, 2021, correct? 

14 A On the first -- yeah. 

15 Q See the first page? This one. Yeah, Exhibit 3 

16 It's in your hand. 

17 So, it's your understanding, as you 

18 sit here today, that the April 28th, 2021 letter was 
19 a followup letter to the April 5th, 2021 letter -- 

20 A Yes. 

21 Q -- right? 

22 So, take a minute, if you need, to 

23 ~~ review\/Exhibit 3) But essentially, in a nutshell, 

24 ‘if we had to summarize it succinctly, this letter is 
25 basically saying hey, look, we never heard back from 
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non-responsive. Can you read my question back, 


please? 

THE COURT REPORTER: I'm going to 
have to play it back, there's something wrong -- 

MR. WASLAWSKI: Go ahead. 

THE COURT REPORTER: -- in the 
system. Give me one moment. 

MR. WASLAWSKI: Well, we can move 
on. We can move on, actually. 

THE COURT REPORTER: Can -- can we 
actually go off fora second? | need to figure out 
what's going on. 

MR. WASLAWSKI: Let's go off the 
record, yeah. 

THE COURT REPORTER: Sorry. 

VIDEO TECHNICIAN: Off the record at 
3:27 p.m. 

(Off the record at 3:27 p.m.) 

(Back on the record at 3:37 p.m.) 

VIDEO TECHNICIAN: We are back on 
the record at 3:37 p.m. 

BY MR. WASLAWSKI: 

Q_ Okay. I'd like to move on from our last subject, 
24 ~—Dr. Elzein. | just want to clarify one thing. 

25 A Uh-huh. 
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10 Q I'm sorry? 
11 A_ Idid not respond. 
12 Q Okay. So, your last day, pursuant to this letter 
13. and in accordance with your residency training 
14 agreement, was June 30th, 2021, accurate? 
15 A Yes, according to the letter. 
16 Q_ So, let me -- I'm going to ask you about the claims 
17 you've made in this lawsuit. The way | understand 
18 itis that you have five claims. 
A Uh-huh. 
Q Number one, you were discriminated against based on 
a perceived disability; is that correct? 
A Correct. 
Q_ And that arises out of the November 11th, 2020 
admission to the emergency room that you contend was 
against your will, correct? 
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A That is correct. 


Q_ Do the second-year residents at Ascension Genesys 
internal medicine residency program have any 
supervisory responsibilities? 

Yes, we do. We supervise the interns and medical 
students. 

When you Say interns, what is that referring to? 
First-year residents. 

How long is the internal medicine residency program at 
Ascension Genesys? 

Three years. 

Did you go through the program for four years, though? 

No, three years. 

You're right. I'm sorry, | miscalculated. 

Do you remember Ahmed Elzein? 

Yes, I do. 

Did you review any documents to prepare for your 
deposition today? 

| reviewed the email that | sent to Dr. Pawlaczyk after 
the event that we're discussing. 

So | had sent to Ascension's attorney what is marked as 
proposed Exhibit -- well, it is -- it's not proposed -- 
it's| Exhibit 18 for your deposition. | understand that 
you did receive a copy of that; is that correct? 

Yes, it is. 
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-- yeah. 


| mean, going back to if | spoke with Dr. Pawlaczyk 
regarding this. | mean, she's aware that I'm giving a 
deposition because, | mean, she's my supervisor, but we 
didn't discuss any details of the case if that's what 
you were asking. 

Okay, | appreciate that. Thank you. 

So according to your statement it appears that -- 

well, there was a day where Dr. Elzein was taken to the 
emergency room. You recall that, right? 

Yes. 


Q_ But from your statement it appears as though you 


A 
Q 


A 


Q 


started having concerns in your mind a couple of days 
earlier; would that be accurate? 

That is correct. 

Describe for me what the nature of those concerns were, 
your initial concerns. 

Okay. Can | specify if you mean just regarding to this 
event or that | have any concerns for him from the 
beginning of residency? 

I'm not talking about his job performance. What I'm 
focused in on is your perceptions of his mental health. 
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Is that the email that you're referring to? 


Yes. 

Did you review any other documents other than Exhibit 
18\to prepare for your deposition? 

Only the stuff that -- you know, calling me for 
deposition today. 

Okay. 

The document. 

| meant substantive about Dr. Elzein. Anything else? 

No. 

Did you talk about your testimony with anybody other 
than an attorney to prepare for your deposition today? 

My husband. 

Okay. How about Dr. Pawlaczyk? Did you talk to her at 
all? 

No, | did not. 

In reviewing what's marked as| Exhibit 18\to prepare for 
your deposition, did you see anything that you wish to 
amend or change about your statement? 

Well, everything that | wrote in there is true, and 
there's a few things that | can possibly add to this, 
but there's not necessarily anything that | would like 
to review or amend. 

Okay. So reviewing -- 

Can | ask a question? 
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12 Q_ Did you approach him or talk to him about that behavior 


at that time? 

No, | did not. 

Did you talk to anybody else about your concerns on 
that day? | know that later you did, but | meant on 
that day did you? 

| mean, | was not the only one who noticed. We are 
usually working as a team. There was another senior on 
the service, and we were both kind of like what's going 
on. Why, you know, why is he just sitting here 
staring. 

So we did both notice that. We kind of noted and 

then when there was work to do we tried to involve him 
in that work. 
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Q_ Who was this other senior? 
A_ I'm pretty sure it was Andrew Dolehanty at the time. 
Q_Is there anything else that you noticed a concern on 
that date? 
A_ | don't recall anything else at this time. 
Okay. And then you describe in your note another 
incident | think the following day involving -- well, 
it started with you -- you said there were some 
concerns about him staring at his computer screen again 
on the next day; is that right? 
Uh-huh. 
Is that yes? 
Yes. I'm sorry, yes. 
It's okay. Everybody does it. 
But then there was an incident with a particular 
patient that you noted in your -- in your statement to 
Dr. Pawlaczyk, correct? 
Correct. 
From your note it appears, though, that you did not 
witness any of this interaction; would that be 
accurate? 
Yes. 
How did you hear about this incident with the patient 
with schizophrenia? 
Again, the other senior was supervising Ahmed in going 


Q_ Did you ever talk to Dr. Elzein about it, that 
incident? 

A_ Well, next day when we had the discussion about 
everything that happened. | think | did -- 

And that was -- 

-- uh-huh -- 

-- one of the topics you discussed with him? 

Yes, | believe so. Although, my memory is a little bit 
shaky, so to speak, because it has been a long time 
ago. 

Sure. Did Dr. Elzein ever express to you that he was 
concerned that this patient had violent tendencies, and 
that's why he was concerned about being by himself in 
the ER bay with him? 

Thinking about our conversation the day after, yes, he 
did say that. Especially that the sign out we got from 
the ER did say that this patient had schizophrenia. He 
had a seizure. | don't recall if there was any, you 
know, mention of violence, but usually you kinda -- you 
never know what you're walking into kind of thing. 

But whether or not the patient actually had violent 
tendencies or actually, you know, whatever the -- isn't 
that what Dr. Elzein expressed as his concern about 
going in alone? 

Yes. 
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down there and seeing the patient, and normally when 


they come back from the ER the intern is responsible 
for doing most of the work because that's how they 
learn. Putting in the orders, writing the note, and | 
have noticed that he was sitting staring at a computer 
screen and the senior was doing all the work so | 
questioned what's going on. At which point Dr. 
Dolehanty did say that we're going to talk about this 
later. He wanted to finish the work that needed to be 
done. 
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Okay. And then the following day would have been the 


day that Dr. Elzein ended up in the emergency room, 
correct? 

That is correct. 

Describe for me how you first became aware that there 
were some concerns about Dr. Elzein that day. 

| became aware when -- after rounds and we came back 
into the call room, and that there were a few interns 
there that brought it up to our attention. 

Who was "our" you described? 
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It was towards the evening so we did do a sign out 
to the evening team, you know, in terms of going home. 
So Dr. Elzein went home, and Dr. Dolehanty stayed 
behind and we discussed what happened. 

And what did Dr. Dolehanty tell you? 

That Dr. Elzein was acting very strange in the ER. He 
didn't want to go see the patient by himself. | don't 
recall the exact words, but it felt -- you know, it 
seems like he was feeling like, you know, people are 
watching him. And he just didn't want to do what he 
was supposed to do, which is see the patient first, and 
then the senior maybe goes in and sees the patient 
afterwards. That's usually how we do things. So it 
looked like he refused to do that, and then Dr. 
Dolehanty had to step in and do the work. 
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Myself and Dr. Dolehanty. 

Who were the interns that brought this up to you guys? 

| do not remember. 

What did they tell you? 

That Dr. Elzein has been acting strange all day. That 
he has been not eating. There was an incident with a 
locker. They said that he thought somebody put 
something in his locker, and he called security to 
check it out and he moved his locker to a different 
locker. He thought that people were watching him. 

He -- I'm not sure if they told me that. This is 
something he told me later that he thought people were 
watching him, but they said that he was recording 
people on his phone and just acting weird. He also was 
not eating or drinking, and they were also concerned 
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Page 18 
about that. 


What time of day was this? 
| don't know the exact time of day, but it must have 
been somewhere around noon. 

What time did he start that day? 

We always start at 6 a.m. 

Did these interns say anything else to you that you 
recall? 
| don't recall anything else. 

What action did you take as a result of getting this 
information? 

| believe | discussed this with Dr. Dolehanty. | think 
he was present during that conversation. 

We decided that he's going to contact Dr. 
Pawlaczyk, and | will speak with Dr. Elzein, and kind 
of try to get a feel for what's going on. 

And did you do that? 

Yes, | did. 

Where did you speak to him at? 

So in our call room there's a few back rooms that have 
beds in them and computer stations so we can take a 
rest during maybe night shift. It's a private area 
where, you know, we can close the door so that's where 
| spoke with him. 

Was there anybody there other than the two of you? 
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| believe so. 


Q_ Okay. And did you give him any of the details or 


A 


Q 
A 


specifics that were told to you by the interns at that 
time? 

| don't remember. 

Okay. What did he tell you? 

So he told me that he is concerned that there's some 
strange things happening around him, and he doesn't 
feel comfortable. 


Q_ Did he describe those strange things? 
A_ Sol feel that -- | feel -- | kind of recall, | guess, 


he had a difficult time describing exactly what has 
been going on. He did say that one of the senior 
residents put something in his pocket. When | asked 
him what it was, he was unable to tell me what it was. 

He did mention that he moved his locker. He 
thought there was something in his locker and he 
thought it was something bad, and he didn't want to get 
in trouble for it so he moved his locker and called 
security. | remember | tried to ask him more details 
about that. Meaning like what was it, what did he 
think it was, and if he found anything in his locker 
afterwards and he said no. He wasn't able to tell me 
exactly what this object was that was maybe put in his 
locker. 
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No. 


Did you record the conversation in any manner? 

No, I did not. 

Are you aware of any recording devices that would be 
inside that room? 

No, | am not. 

How did you start the conversation? 
| don't remember. 

Okay, fair enough. 

Let me just explain to you because | don't want to 
just say tell me about the conversation because | know 
there was a lot that went back and forth. So | don't 
want to make this a speech. | want to kind of walk 
through it a little bit. 

As best as you recall, | mean, how did you sort of 
broach the topic with him? 

Okay. So knowing myself | probably asked him what's 
going on and, you know, to tell me in his own words how 
he's feeling and what's happening, and | did tell him 
that the interns -- other interns have been worried so 
they came to us to kind of bring this up to our 
attention and, you know... 

And that's what | was getting -- so you told him some 
people have given us some concerns, and | want to talk 
to you about it basically? 
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He feels that he cannot rest and be comfortable 


because every time he closes his eyes the residents are 
getting closer to him, and they're trying to do 
something to him. But, again, he wasn't sure what was 
going on there, and he was very suspicious of the 
cleaning lady. He said that somebody came in and they 
started cleaning, but they had a mask on and no badge. 
And that seemed that it was very disturbing to him. 

And it was kind of a similar story, too, the 
evening before where he did say that there were a lot 
of doctors standing around, and none of them had 
badges. That they were watching him. Almost like kind 
of setting him up for failure or that, you know, 
something bad is going to happen. 

With regard to the locker, did he describe to you that 
he saw somebody come in to the intern call room who 
didn't have a badge, and he didn't recognize and put 
something in a locker? 

No. | felt that these were two different stories. 
Something in the locker and the separate was the 
cleaning lady that came in without a badge, but | don't 
recall those two connecting as of the cleaning lady has 
put something in his locker. 

The senior resident that he mentioned -- that you 
mentioned earlier about putting something in his 
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pocket, was that Becka? 

Yes. 

What is Becka's full name? 

Rebecca Maynard, M-A-Y-N-A-R-D. 

Did he offer you any other details about that event? 

No. But later when he was sitting in the call room 
when Rebecca came in it seemed that he was very 
vigilant about her. He was really watching her very 
closely, and actually recording her later on too. 

How do you know he was recording her? 

Because he had his phone up and he was recording 
sitting next to me. 

You could see -- you could see the screen? 

Yes. 

Okay. Do you recall anything else about the 
conversation with Dr. Elzein? 

Well, you know, being in the profession | am | did 
quickly ask him about like past medical history, 
psychiatric history, medications, any substance use. 
Just kind of -- the biggest thing | really wanted to 
make sure that he doesn't have maybe depression and is 
not suicidal. Because | wanted to make sure he's not 
going to harm himself in this situation, and just a 
kind of quick medical history, and he denied any of the 
above. 
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own country. 


Did he give you any other incidents involving perceived 
discrimination or harassment? 

No, I don't recall that. 

What other things did he tell you during the call? 

So he called me saying that he was released from the 
hospital. That he was very grateful for me taking care 
of him on that day meaning November -- | don't remember 
to be honest what date that was -- when he was 

hospital -- you know, taken to the ER. 

He was very thankful. Saying things that, you 
know, now I'm going to be part of his family. And 
then, you know, how grateful he is that, you know, not 
everyone has been so nice to him, and he brought up 
this incident with another resident at that time. 

And honestly | just found that a little bit 
strange because I've never heard from him again after 
that. 

Did he ask anything of you during that conversation? 

No, he did not. Not that! recall. It was mostly that 
he was grateful. 

Was this his cell phone calling your cell phone? 

Yes. 

Did you tell anyone at Ascension Genesys about the 
call? 
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| also did let him know that | wanted to speak 


with Dr. Pawlaczyk about this, and | asked him if he's 
okay doing so. He said yes. So | did call our program 
director and gave her a summary of what's going on. 

During your conversation with Dr. Elzein when you're in 
the back room -- in the call room, did he bring up any 
difficulties that he was having with regard to 
discrimination or harassment? 

No, he did not. 

At any time did he ever indicate to you that he was 
either being discriminated against or harassed? 

He called me after he was released from the hospital, 
and he did tell me that during that conversation over 
the phone. 

I'm sorry, when was that? 

He called me after he was released from the hospital. 

After. Okay. 

Yes. 

What did he tell you in this phone call? 

Can you specify if you want the entire conversation or 
just the details about the discrimination? 

For now just the discrimination. 

Okay. So he did mention during that conversation that 
another resident came in when he was praying into a 
call room, and told him that he should go back to his 
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I don't recall to be honest. 

Did you give him any advice? 

I don't recall. | don't know. 

So going back to the day that he was taken to the 
emergency room. You said that you asked him -- you 
told him that | -- you know, I'm going to need to 
report this to Dr. Pawlaczyk. Did you, in fact, do 
that? 

Yes, | did. 

And did you do that by phone or in person? How did you 
get ahold of her? 

By phone. | called her. I'm not sure if | used my own 
cell phone or if | used the hospital phone because -- 
and the service in those rooms is very bad so | might 
have used the hospital phone. However, I'm not 100 
percent sure. 

Was Dr. Elzein present while you were having this 
conversation with Dr. Pawlaczyk? 

| don't remember. 

At some point you understand that Dr. Pawlaczyk reached 
out to Dr. Elzein while he was in the intern room, 
correct? 

That is correct. 


Q_ Were you part of that conversation -- oh, go ahead. 


A 
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| was not. So this was, again, in that back room. | 
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of 2020? 

Yes, | reported to the call with my officers. 

Did you receive the call from Dr. Elzein? 

No. 

Do you know who received the call? 

I do not recall. 

Do you recall how you first heard about this 
report? 

A. Our dispatch. 

Q. So it was over a radio call? 

A. Correct. 

Q. Do all of your guards carry some sort of radio 
system, a walkie-talkie, something along those 
lines? Is that right? 

A. Yes. 

Q. And you also keep one on your person when you're at 
work? 

A. Yes. 

Q. What do you recall about the radio call you 
received regarding this report from Dr. Elzein? 


24 Q. Was it amale or female that was sending out that 
5 radio call? 
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to this call; is that correct? 

Correct. 

Do you recall what time of day it was? 

I recall first shift. 

And what are the hours for first shift? 

They are from 6:00 to 2:30. 

| guess let me make that more clear. | want to 
make sure we're clear. We're talking in 
November 2020. Is that what the first shift was as 


OPOPOP 


well? 
A. Oh, yes. Sorry. 
MS. LEBEAU: I'm sorry, you said six to 
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six? 
THE WITNESS: 6:00 a.m. to 2:30 p.m. 
BY MR. STEMPIEN: 
Q. And do you recall the date? 
A. Idon't. 
Q. When you arrived at the lounge -- let me back up. 
Did you go to the lounge with somebody 
else or did you go alone and meet the other guys 
there? 
| don't recall. 
Do you recall if you were the first person to 
arrive? 
| was not. 


Page 19 
I don't recall. 


In November of 2020, were there employees at 
Teachout Security whose job function was just to be 
in dispatch or did it between -- what I'm getting 
at, did the same guards who rotated in the 
dispatch have to do stints in dispatch or were 
there people whose only job was just to do the 
dispatch work? 

They rotate. 

The person who was putting this out over the radio, 
were they reporting it directly to you or was this 

a general announcement they made that you heard? 

They were reporting to the on-shift supervisor 

requesting officers to report. 

15 Q. And you heard the call; is that correct? 

16 A. Correct. 

17 Q. And you responded to the resident lounge? 
18 A. Correct. 
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25 Q. So a total of four security people came to respond 
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1 Q._ Did you talk to Dr. Elzein that day? 

2A. Yes. 

3 Q._ As far as you know, when you arrived, had he 

4 already spoken to any of the other security guards? 
5 A. Not that I'm aware of. 


And we searched and the only thing that 
was found was someone's groceries, a brown paper 
sack that had been set inside a locker with no 
lock, and there had been food in the bag. 
25 Q._ That was the only item you found in any of the 
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For my program, yes. 


Are there other residency programs for other types of 
medical disciplines? 

Yes. 

At our hospital? I'm sorry. 

I'm sorry, yes, | meant at Ascension. 

Yes. 

And then there would be other program directors in charge of 
those disciplines, in that disciplinary residency program, 
correct? 

Yes, that's correct. 

Okay. Did you review any documents to prepare for your 
deposition today? 

| couldn't hear the first couple words. Could you -- 

Sure, I'll repeat it. Did you review any documents to 
prepare for your deposition today? 

Yes. 

What documents did you look at? 

| looked at the documentation that was received -- was -- 
sorry. | looked at the documentation that was related to 
Dr. Elzein's training program. 

Could you be a little more specific? Are you talking about 
his, like, file, his residency program file? Is that what 

you looked at? 

Yes. 
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1Q. Yes. Did there come a point where you became concerned 


2 about Dr. Elzein's mental health during his residency? 
3A. On November 11th | was concerned about his mental health. 
4Q._ Prior to November -- and the year was 2020, correct? 
5A. Right. 
Okay. So prior to November 11, 2020, did you have concerns 
about Dr. Elzein's mental health? 
No. 
What was the first thing that -- information that you 
received that made you concerned about his mental health? 
I was concerned about his well-being because of the way he 
behaved on November 11th. 
Sure. But | guess what I'm getting at is, was the first 
thing you learned that raised a concern for you, was it 
something that was told to you or was it an observation that 
you made? 
| was informed that he was -- that his behavior was strange. 
18Q. Who informed you of that? 
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Did you look at any of the emails that you had between you 


and Dr. Elzein? 
Some of them. 

Did you look at any of the text messages between you and 
Dr. Elzein? 

No. 

Did you look at any of the documents that were created from 

the human resources department? 
Yes. 

Which documents from human resources did you look at? 

I don't recall. I'm sorry, | don't recall right now 
specific documents. 

Did you talk to anybody other than a lawyer about your 
deposition today? 

No. 

Do you remember the events or do you have an independent 
recollection of the events surrounding Dr. Elzein and his 
residency? 

Yes. 

There came a time when you became concerned about 
Dr. Elzein's mental health while he was working as a 
resident at Ascension, correct? 

I'm sorry, for some reason -- | don't know if it's technical 
difficulties, but | couldn't hear the first couple words of 
the question. Could you please repeat that? 


What action, if any, did you take as a result of this call 
with Dr. Haschig? 

| contacted a psychologist who works very closely with me 
and | also came to the hospital. 

Where were you when you received this call? 

| was at home. 

Were you off work that day? 

| worked -- that day we had a conference, so | worked from 
home virtually. 

And who was the psychologist that you contacted? 

Dr. Kirkpatrick. 

Do you know her first name? 

Yeah, Heather. 

Her name is Heather Kirkpatrick? 
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After the conversation with Dr. Elzein, and before 


you saw him in the hospital, did you have any more 
conversations with anybody who had been interacting with 
Dr. Elzein that day? 

Before seeing Dr. Elzein? 

Yes, right. 

Okay. No. 

So at that point the totality of the information you had was 
what Dr. Haschig had told you in the conversation and then 

10 the phone call that you had with Dr. Elzein, right? 
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‘9 him some nutrition. So | joined them in the line and 

10 started to have a conversation with Dr. Elzein. We got -- 
11Q. Can stop you right there? 

12A. Sure. 

13 Q. | want to go through this pretty slowly and in some detail. 

First of all, what time of day was it that you 

arrived at the hospital? 

| think somewhere between 3 and 4 p.m. 

Do you know what time Dr. Elzein began his shift that day? 

6 a.m. 

And how was it that you knew that he had not had anything to 
eat or drink all day? 

From Dr. Baj. 

And did Dr. Baj tell you how she knew that he hadn't had 
anything to eat or drink all day? 

From interns and other residents. 

Okay. So who was it that was in line? Was it that Dr. Baj 


| 


20Q._ Did you have any other conversations regarding Dr. Elzein 
21 before you saw him? 
22 A. Not that! can recall. 
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and Dr. Elzein together were in line? 


Yes. 

Okay. So you said you started to have a conversation with 
them when you caught up to them in the line, correct? 

Yes. 

Okay. And then | interrupted you. So, sorry, go ahead. So 
tell me about that conversation. 

It was a very general conversation at that point. | just 
asked him how was he doing. And, you know, we didn't want 
to continue conversation because there were a couple other 
people in line. 

Okay. Did he purchase anything to eat or drink? 

| bought him a smoothie because he didn't want to have 
anything else. 

Like a fruit smoothie kind of thing? 

Yes, uh-huh. 

Did you continue to have any conversations with him after 
you purchased the smoothie for him? 

Yes, | asked him if we can sit at a table and talk about the 
way he feels. 

And did -- 

He agreed. 

-- that happen? 

Yes. He agreed, yeah. 

Who sat at the table? 
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1A. 
2Q. 
3A. 


Dr. Elzein, Dr. Baj, and I. 

And tell me about the conversation at the table. 

So as he sat at the table | asked him if it's fine for 
Dr. Baj to -- to stay together with us, and he agreed. Then 
I started to ask him what was going on, because | was 
concerned about his well-being, the way he behaved. 

He appeared very scared and very apprehensive, 
constantly looking around like he thought that -- like he 
was expecting that something bad will happen. He constantly 
was looking at the entrance, again like he would expect 
someone to enter through the main door at any time. 


14 he might have had fever. So | did ask him -- | did 


15 
16 
17Q. 
18 A. 
19 
20 


22 


recommend for him to go to the emergency room to be checked 
out, to make sure that he's -- that he seemed fine. 

How long did that conversation last? 

So we stayed in the food court together with him probably 
until like 7 p.m., somewhere between 6 and 7 p.m., when -- 
this was the time when he went to the emergency room. 

And did everybody remain at the table for that entire two 
hours or so? 

Yes. 

Did anybody else join the conversation at any time? 

Yes. 


1A. 
2 
3Q. 
4 
5A. 
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It wasn't changed. It was the same as the one | observed, 


you know, since the time when I came to the hospital. 

Okay. How long did Dr. Vogel stay at the table with 
Dr. Elzein? 

It was for a brief few minutes. 

MR. STEMPIEN: Excuse me one second, | apologize. 
THE WITNESS: No problem. 
(Brief pause.) 

MR. STEMPIEN: 

Okay. Did Dr. Vogel speak to you after he finished speaking 
to Dr. Elzein? 

I think he did. 

Did Dr. Vogel tell you what his impressions were of 
Dr. Elzein's mental health at that time? 

I don't recall details right now. 

Well, wasn't that the reason he was there, to make an 
assessment of Dr. Elzein's mental health? 

Yes. 

And wouldn't that information have been important to you in 
terms of determining what you wanted to have Dr. Elzein do 
next? 

Yes. 

So wouldn't that have been something you would have asked 
Dr. Vogel? 

Yes. 
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Who? 


Dr. Vogel, a psychologist. 

How did Dr. Vogel come to be part of the conversation? 
If | -- | don't recall if | called him or Dr. Kirkpatrick 
called him. But he was a psychologist was still at the 
hospital, so he came over to check on Dr. Elzein. 
When you were there at the table did you contact 
Dr. Kirkpatrick? 

| don't recall right now. 

So did Dr. Kirkpatrick participate in that conversation with 
Dr. Elzein at all? 

Not at the table. 

Okay. When Dr. Vogel came did he physically, in person, 
come to the table? 

Yes. 

And did he speak to Dr. Elzein? 

Yes. 

Did he speak to Dr. Elzein in front of you? 

| don't remember that detail. 

Did you hear any of their conversation? 

I don't -- | don't recall right now. 

Did you observe Dr. Elzein's demeanor while he was talking 
to Dr. Vogel? 

Yes, | could see. 

And what did you observe about his demeanor? 
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Is it that you just don't recall what he told you? 


| don't recall detailed conversation with him. 

Well, did Dr. Vogel tell you that he thought that Dr. Elzein 
needed to go to the emergency room? 

He said that would be beneficial for him to go to the 
emergency room. 

Okay. And that's what | asked you before. What did he tell 
you about Dr. Elzein's mental health? 

Are you asking me -- I'm not sure if -- are you asking me 
for his recommendations or his opinion about Dr. Elzein's 
mental health? Like I'm not really sure of -- what are you 
asking me right now. 

I'm asking you what Dr. Vogel told you. That's all I'm 
asking you. 

Well, so he said that will be beneficial for Dr. Elzein to 
go to the emergency room to be evaluated. 

Do you recall anything else that Dr. Vogel told you? 

If | recall correctly he said that he didn't know him that 
well. 

That's just a couple too many pronouns, he and him. 

Okay. 

So you're saying Dr. Vogel said -- and if | were to use 
quotes, he said, "I don't know Dr. Elzein very well." Is 
that what Dr. Vogel told you? 

That's correct. 
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A. Yes, | did. 
. And it is signed by Noni Stein. 
Do you see that? 
. Yes. 
. And who is Noni Stein? 
. Who is the social worker. 
. Did you work with Noni Stein at Havenwyck? 
. I 
Do you remember? 
| don't remember him [sic] very clearly because each patient 
has their own psychiatrist -- or own social worker. So | take 
care of about 10 patients, and oftentimes most of the patients 
have a -- they have different social workers. 
If you look at the letter, it states that Dr. Elzein was -- 
can return to work on 11-23-2020 with no restrictions. 
Do you see that? 
. Yes. 
Was that something that you authorized? 
No, | didn't. 
Did the social workers at Havenwyck have the authority to 
issue return to work letters? 
MR. JENKINS: Objection, foundation. 
MS. BERARD: Foundation. 
. This is the -- so an estimate by the social worker, but we 
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usually recommend outpatient psychiatric treatments for -- 
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. Yes. 

. --to have somebody involuntarily admitted? 

. Yes. 

. And during your education, training, and experience, were you 
trained on the probate process in Michigan for involuntarily 
admitting somebody to a psychiatric care facility? 

A. Yes. 

Q. In November of 2020 what was your understanding of what the 
process was to have somebody involuntarily admitted to a 
psychiatric care facility? 

A. Yes. 

Q. What was your understanding though? How was that supposed to 
happen? 

A. Well, so depending upon the patient's condition, some patient 
needs to have a certificate, and that the certificate to be 
sent to court and the court will decide whether the patient 
should be involuntary or discharged. 

Q. Are you aware of any petition or certificate having been filed 
with the probate court regarding Ahmed Elzein? 

MS. BERARD: Foundation. 

A. Yes. 

BY MR. STEMPIEN: 

Q. You are aware of something being filed in probate court? 

A. | don't record those things. However, we have a court liaison 
staff and they, the court liaison, take care of it. 
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1 THE REPORTER: I'm sorry, for -- 


2 A. -- usually take place ina week. So upon being seen by 

3 outpatient psychiatrist, and the dad came, will make a 

4 decision whether or not/when he will/he can go back to work. 
5 BY MR. STEMPIEN: 
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17 Q. Okay. You have been practicing psychiatry in Michigan for 45 
18 years or so. Correct? 

A. That's correct. 

Q. During the course of your treatment in Northville and at 
Havenwyck, you have probably had lots of times where you have 
admitted people involuntarily for psychiatric hospitalization. 

A. That's correct. 

Q. And during that time did you -- were you involved with 
petitions filed with the probate court -- 
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Do you remember who that person was in November of 2020? 


| don't remember the name of the staff. 
And this is a Havenwyck staff member? 
That's correct. 
Did you personally ever complete any petition for probate 
court regarding Dr. Elzein? 
| don't remember it. 
Did you ever complete any clinical certificate regarding 
Dr. Elzein and his hospitalization? 
MR. JENKINS: Other than what we just read from and 
what's in the file, Counsel? 
MR. STEMPIEN: Well, no, those aren't completed by 
Dr. Yoon. 
MR. JENKINS: Well, you just read from a 
certification. 
MR. STEMPIEN: Yeah, not completed by him. 
MR. JENKINS: Okay. 
MR. STEMPIEN: It was completed by Ascension. 
MR. JENKINS: It's your examination. | will go 


through those then. I'm sorry. I'm sorry. | shouldn't have 
interrupted. 

MR. STEMPIEN: Yeah, | mean you said other than what 
we have looked at, but we haven't looked at anything that 
Dr. Yoon completed. | am asking did he personally complete 
any certificate. 
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DEFENDANT ASCENSION GENESYS HOSPITAL’S 
STATEMENT OF MATERIAL FACTS NOT IN DISPUTE 


Defendant Ascension Genesys Hospital asserts that the following material 
facts are not in dispute in this case and support its Motion for Summary Judgment 
and Brief in Support: 

1. Plaintiff Ahmed Elzein graduated medical school in 2016. PIl.’s Dep. 
Tr. at p. 17, In. 22 — p. 18, In. 1). 


23 Plaintiff elected to complete his Residency in the United States. Pl.’s 
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Dep. Tr. at p. 17, In. 22 —p. 18, In. 1). 

3. Plaintiff sought a placement as a Resident in Internal Medicine. 

4. Plaintiff did not “match” with any Internal Medicine Residency 
Program through the National Resident Matching Program from 2016 through 2020. 

3; AGH offered Plaintiff a spot in its Internal Medicine Residency 
Program after the match in 2020, which Plaintiff accepted. Pl.’s Dep. Tr. at p. 46- 
48. 

6. Plaintiff signed a one-year Resident Training Agreement on June 16, 
2020. Exhibit 3 at pp. 13 and 20. 

a The Resident Training Agreement between AGH and Plaintiff was for 
a term of one year. Exhibit 3 at Sec. I.B. 

8. The Resident Training Agreement between AGH and Plaintiff was 
renewable in terms in one-year terms upon the successful completion of the previous 
year’s Agreement. Exhibit 3 at Sec. LC. 

9. The Resident Training Agreement between AGH and Plaintiff included 
the following requirement at Sec. I.G: “Illness causing absence for longer than two 
days must be certified by Resident’s private physician or hospital employee health 
department.” Exhibit 3 at Sec. I.G. 

10. A Remediation Plan dated October 5, 2020, was prepared for Plaintiff. 


Exhibit 5. 
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11. On October 7, 2020, during a discussion between Plaintiff, Dr. 
Pawlaczyk (the Director of the Internal Medicine Residency Program at AGH) and 
Helen Kurowski, the Remediation Plan was explained and issued to Plaintiff. 
Exhibit 6. 

12. OnNovember 11, 2020, Plaintiff contacted AGH’s Security department 
to report his belief that “someone” placed “something” which he believed to be a 
bomb in a locker in the on-call room at AGH. Exhibit 7 and Gauthier Dep. at pp. 
14, 18-21. 

13. Security immediately came to the on-call room to investigate Plaintiff's 
report and found the report to be unsubstantiated. Exhibit 14. 

14. On November 11, 2020, Plaintiff began using the camera on his phone 
to video record his fellow Residents during their breaks in the on-call room. Exhibit 
7 at pp. 1-4. 

15. On November 11, 2020, Plaintiff advised Dr. Baj that he did not feel 
like himself. Baj Dep pp. 21 

16. On November 11, 2020, Plaintiff advised Dr. Pawlaczyk that he was 
feeling feverish. Pawlaczyk Dep pp. 22 

17. On November 11, 2020, Plaintiff advised Dr. Baj that he believed an 
unknown fellow resident had placed a harmful object in his pocket but could not 


produce the object. Ex. 7 
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18. OnNovember 11, 2020, Plaintiff advised Dr. Pawlacyzk that he had not 
been sleeping or eating. Pawlacyzk Dep pp. 22 

19. On November 11, 2020, Plaintiff advised Dr. Baj that every time he 
closed his eyes, others in the room would draw closer to him and he believed those 
individuals wished him harm. Baj Dep pp. 21 

20. From November 12, 2020 through November 17, 2020, Plaintiff was 
institutionalized at Havenwyck Hospital. Exhibit 8 at p. 1. 

21. During his time at Havenwyck Hospital, Plaintiff was diagnosed with 
Psychotic Disorder and his treating psychiatrist observed that “[h]e was paranoid 
and delusional. Exhibit 8 at pp. 1 and 2. 

22. Plaintiff's treating physician at Havenwyck Hospital testified that 
Plaintiff was suffering from delusions and unable to work from November 12, 2020 
through November 23, 2020. Yoon Dep. at p. 27. 

23. On November 30, 2023, Dr. Pawlaczyk (Director of the Internal 
Medicine Resident Program at AGH) and Maureen Daugherty (HR Representative 
at AGH) spoke to Plaintiff via telephone and advised him that, in order for him to 
return to shifts as a Resident, he must provide AGH with a note either from AGH’s 
Occupational Health or from a physician releasing him to return to work, with or 
without an accommodation. Exhibit 9 at p. 1. 


24. The first work related concern raised by Plaintiff to AGC’s Human 
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Resources Department was during a conversation with Marney Daugherty on 
November 30, 2020. Exhibit 9 at p. 1. 

25. AGC’s Equal Employment Opportunity Policy includes the 
requirement that if an employee believes that the policy has or is being violated, the 
employee “must immediately notify his/her manager, the local HR Partner, the 
Corporate Responsibility Officer or the Ascension Values Line.” Exhibit 1 at p. 2 
(“C. Complaint & Investigation Procedure’). 

26. AGC communicated to Plaintiff available appointment times for 
Plaintiff to meet with Dr. Vosburgh of AGC’s Occupational Health in order to obtain 
the medical clearance to return to work required by Section I.G of his Resident 
Training Agreement. Exhibit 15 at p. 1. 

27. Plaintiff did not meet with Dr. Vosburgh of AGC’s Occupational 
Health to obtain the medical clearance to return to work required by Section I.G of 
his Resident Training Agreement. Exhibit 9 at pp. 1-2. 

28. Plaintiff did not provide AGC with medical documentation from his 
private physician to clear him to return to work as required by Section I.G of his 
Resident Training Agreement. (Exhibit Aug 28 letter) 

29. Although he had been instructed that he could not return to work as a 
Resident until he provided AGC with medical clearance to return to work from either 


Occupational Health or his own private physician, Plaintiff continued to use his 
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employee badge to attempt to gain access to AGH premises through December 11, 
2020. Exhibit 16 at p. 7-8. 

30. On April 5, 2021, AGH provided Plaintiff with final written notice to 
provide a return-to-work certificate within 14 days or AGH would not be able to 
renew his contract. Exhibit 10. 

31. Plaintiff did not respond to AGH’s April 5, 2021 letter. Plaintiff dep pp. 
245:1-9. 

32. Plaintiff was advised by letter dated April 28, 2021 that his Resident 
Training Contract could not be renewed. Exhibit 11. 

33. Plaintiff filed an EEOC Charge of Discrimination No. 471-2021-01927 
signed on May 12, 2021 at 12:07 p.m. EDT. (Ex. 12, p. 1-2) 

34. On EEOC Charge No. 471-2021-01927 Plaintiff did not identify 
national origin as a basis for his claims of discrimination. (Ex. 12, p. 1-2) 

35. Plaintiff did not timely amend his EEOC charge to identify national 
origin as a basis for his claims of discrimination (Ex. 12) 

36. The EEOC issued to Plaintiff Determination and Notice of Rights dated 


July 13, 2022, as to Charge No. 471-2021-01927. (Ex. 12, p. 3) 
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By: /s/ Michelle J. LeBeau 
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